








PREPARING A LIST OF CONTENTIONS

e Military policy established after the applicant

was discharged requires an upgrade;2°

e The applicant would have received a higher
character of discharge had (s)he been dis-
charged under current policies and proce-
dures;?' or

e A DRB, BCMR, or SRA denial of an upgrade in
discharge to Honorable (or General) would be
inconsistent with the result reached in one or
more past DRB, BCMR, or SRA cases.2'2

11.4 HOW TO PREPARE A LIST OF
CONTENTIONS

As used in the settlement in Urban Law Institute,
a ‘‘contention’” is simply an issue of fact, law, or dis-
cretion which the applicant or counsel presents in
support of an application or counsel presents in sup-
port of an application and which (s)he believes war-
rants, either by itself, or in combination with one or
more other contentions, a change in the character of
discharge, the reason for discharge, or both. An issue
of fact may be something that is obviously true and
with which the Board will immediately agree, be-
cause it is reflected clearly in the applicant’s military
record; the fact that an applicant entered service at
the age of 17 would be such a contention. An issue of
fact can, on the other hand, be something with which
the Board may well disagree, such as the contention
that ‘“‘the applicant’s offense of July 19, 1963 was
caused by his addiction to heroin.”

Similarly, an issue of law may be one with which
the Board will obviously agree. For example, a con-
tention may simply quote an Army regulation ver-
batim.

There is no particular form that a contention
must take. The only requirement is that it be clear
and specific.??

Contentions may be presented either orally or in
writing. It is strongly urged that applicant and coun-
sel prepare a written statement of contentions as a
separate document rather than including the conten-
tions in a legal brief. This will minimize the possibility
that the DRB, BCMR, or SRA will overlook a conten-

19 (continued)

or unsupported by substantial evidence, the federal courts will pro-
vide relief. See Matlovich v. Secretary of the Air Force, 591 F.2d 852,
4 MiL. L. REP. 2208 (D.C. Cir. 1978); Robinson v. Resor, 469 F.2d 944
(D.C. Cir. 1972).

20 An example of such a policy is the so-called Laird Memo, by
which most servicemembers who were issued Undesirable Dis-
charges for personal use or possession of drugs are given upgrades
to at least General Discharges. See § 15.2 infra.

21 See Ch. 21 infra.

212 See § 11.4.2.2 infra (sample list of contentions). Other sample
contentions can be found in relevant chapters throughout this
manual.

22 Paragraph 5A(1)(e) of the Urban Law Institute settlement (repro-
duced in App. 11A infra). The authors of this manual expect that
shortly after this manual’s publication, amendments to the uniform
standards and procedures (32 C.F.R. Part 70) will clarify the re-
quirements for the form of an applicant’s contentions. These
amendments will be reported in the Veterans Rights Newsletter
(formerly Discharge Upgrading Newsletter).
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tion.23 At the time of the writing of this manual, the
military departments were contemplating creating a
form on which applicants and counsel must list their
contentions. If given such a form, an applicant
should either list every contention on the form, or use
the form only to refer the Board to another document
which contains the list of contentions.2*

The following principles apply to the concept of
contentions under the Urban Law Institute settlement
agreement:

e There is no limit to the number of contentions

that an applicant may submit;

e An applicant may alter his/her contentions at
any time before the DRB, BCMR, or SRA
closes the case to reach a decision,;

e The military has agreed that DRB staff and
Board members will not request, suggest, or
instruct an applicant or counsel to reword,
withdraw, or otherwise alter or amend any of
the applicant’s contentions;?5 and

e One sentence presented by the applicant may
contain many issues of fact, law, or discretion
(i.e., one sentence may contain many conten-
tions).

It is strongly recommended that each issue of
fact, law, or discretion be listed as a separately num-
bered contention. The list of contentions will there-
fore resemble the proposed findings of fact and con-
clusions of law that are often submitted to adminis-
trative agencies and to courts. It is also urged that
the building block approach to contentions be used.
In other words, each logical step of each major ar-
gument made by the applicant should be submitted
in a separately numbered contention. For example, in
a case alleging that military regulations were violated
in the process leading to an applicant’s discharge,
the following types of contentions should be made, in
the order given:

e Contentions showing exactly what the regula-

tions require;

e Contentions showing that the regulations
applied to the applicant and citing the relevant
parts;

e Contentions interpreting the regulations, if
necessary, and identifying, as a logical result

2 The authors of this manual expect that shortly after this manual’'s
publication, amendments to the uniform standards and procedures
(32 C.F.R. Part 70) will address the circumstances under which the
DRBs must address contentions that are not presented in writing
and are not formally labeled as contentions. It is expected that these
amendments will give DRBs broad discretion to ignore contentions
that are not submitted in writing and labeled as contentions. These
amendments will be reported in the Veterans Rights Newsletter
(formerly Discharge Upgrading Newsletter).

24 The authors of this manual expect that amendments to the uni-
form standards and procedures (32 C.F.R. Part 70) will require the
DRBs to provide applicants with a form on which to specify their
contentions. These amendments will be reported in the Veterans
Rights Newsletter (formerly Discharge Upgrading Newsletter).

25 The authors of this manual expect that this agreement will be
contained in amendments to the uniform standards and procedures
(32 C.F.R. Part 70) which will be promulgated shortly after this
manual’s publication. These amendments will be reported in the
Veterans Rights Newsletter (formerly Discharge Upgrading Newslet-
ter).
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PREPARING A LIST OF CONTENTIONS

of the above contentions, the specific actions
required in the applicant’s case;

o Contentions alleging that each of the factors
necessary to show that the regulations were
violated and referring specifically to the facts
in the applicant’s case;

e Contentions stating that the regulations were
violated;

e Contentions that help to show that there is
substantial doubt that the discharge would
have remained the same if no error had been
made;2¢

e Contentions as to prejudicial error and impro-
priety;

e Contentions as to the relief required if a dis-
charge is improper; and

e Contentions that the error rendered the dis-
charge inequitable. 262

While preparation of such a detailed list is time con-
suming and is not absolutely necessary, it is recom-
mended because it will help to ensure that the DRB
or BCMR will provide detailed findings and reasons.

11.4.1 CONTENTIONS AS TO THE RELIEF
REQUIRED IF A DISCHARGE IS IMPROPER

In cases in which the applicant argues that there
was legal error, contentions should be included con-
cerning the relief required if the Board finds the dis-
charge improper. The following types of contentions
should be used for arguing the appropriate relief:

1. Because the applicant’s discharge was
improper, the DRB must recharacterize the ap-
plicant's discharge to Honorable. See Giles v.
Secretary of the Army, 627 F.2d 554, 8 MiL. L.
Rep. 2318 (D.C. Cir. 1980); Dilley v. Alexander,
627 F.2d 407, 8 MiL. L. Rep. 2324 (D.C. Cir.
1980).

2. If the DRB rejects the last contention,
then, because the applicant’s discharge was
improper, the DRB must determine the charac-
ter of the applicant’'s discharge by applying the
standard used for those discharged at expira-
tion of term of service (ETS), assuming the ap-
plicant received exemplary performance ratings
from the time of the prejudicial error until ETS.
See Carter v. United States, 213 Ct. Cl. 717
(1977); AD 77-00348; AD 77-07130; Roelofs v.
Secretary of the Air Force, 628 F.2d 594, 598-99,
601 n.36 (D.C. Cir. 1980).

3. At the time the applicant was dis-
charged, the regulation for determining the
character of discharge for those discharged at
ETS [cite the regulation] provided that [quote
relevant provisions].

26 This type of contention is unnecessary if the applicant was denied
a fundamental right, such as the right to an administrative separa-
tion hearing or to counsel, since this type of violation is so serious
that it is automatic (per se) prejudicial error. An error which is prej-
udicial per se renders the discharge improper automatically,
eliminating the need to speculate as to the likelihood of a derogatory
discharge had the error not occurred.

263 See § 12.1.2 infra (sample contentions for case in which military
regulations were violated in process leading to applicant’s dis-
charge).
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4. If the standard for determining the
character of discharge of those separated at
ETS at the time of the applicant’s discharge is
applied to the applicant’s service record, as-
suming the applicant received exemplary per-
formance ratings from the time of the prejudi-
cial error until ETS, the applicant would receive
an Honorable Discharge.?”

5. Because of the validity of the last con-
tention, and because the applicant’'s discharge
was improper, the applicant’s discharge should
be recharacterized to Honorable.

11.4.2 CONTENTIONS CITING PAST BOARD
DECISIONS

Often, an applicant or counsel will find past
Board decisions granting upgrades in discharge
cases similar to the applicant’s. Citing these cases to
the Board can help persuade it to upgrade the appli-
cant’s discharge. If the Board denies the upgrade, ci-
tation of these past decisions to a federal court might
persuade it to upgrade the discharge.

Some of the Boards have maintained that they do
not have to decide cases before them in a consistent
fashion. In an apparent attempt to discourage appli-
cants from citing past Board decisions, these Boards
have refused to distinguish cases cited to them, ex-
cept when the applicant or counsel has presented a
carefully written contention. Because it is sometimes
difficult to ensure that Boards will address past deci-
sions, and because use of these decisions can greatly

27 See § 5.4 supra (regulations regarding the character of discharge
appropriate for those separated at expiration of the normal term of
service). Usually, they mandate Honorable Discharges for service-
members whose performance ratings exceed a certain level. See
§ 7.3 supra; § 12.8 infra (discussions of the method of evaluating
performance ratings); § 12.1.2 (contentions concerning Army ETS
regulation in effect from 1955 to 1975).

Normally, the applicant should cite the regulation in effect at the
time (s)he was discharged. In many cases, however, the current
regulation should also be cited because it contains a favorable
standard. At the time of this manual’s publication, the Department of
Defense had proposed to amend 32 C.F.R. § 41 to require that cur-
rent servicemembers from each military department receive an Hon-
orable Discharge if separated at expiration of term of service. The Air
Force already has such a regulation. See Change IMC 80-1 (June 20,
1980) to AFR 39-10 8 MiL. L. REP. 4028. By adding the following con-
tentions, Air Force applicants and, if DoD finally adopts its proposed
revision, applicants from the other services can help ensure that the
DRB will upgrade the discharge to Honorable:

e [Cite the current ETS regulation] differs in material respects
from the policies and procedures under which the applicant
was discharged and represents a substantial enhancement of
the rights afforded a respondent in such proceedings in that it
requires an Honorable Discharge be issued to any ser-
vicemember separated at expiration of term of service,
whereas prior regulations permitted issuance of a General
(Under Honorable Conditions) Discharge to servicemembers
discharged for this reason;

e There is substantial doubt that the applicant would have re-
ceived a less than honorable discharge if this current stan-
dard had been in effect at the time the applicant was dis-
charged because this current standard requires an Honorable
Discharge and the DRB must determine the character of the
applicant’s discharge by applying the standard used for those
discharged at ETS; and
Because of the validity of the last two contentions, a less than
Honorable Discharge is inequitable within the meaning of 32
C.F.R. § 70.6(c)(1).

The DoD regulations that are finally adopted will be reported in
the Veterans Rights Newsletter.

L d
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PREPARING A LIST OF CONTENTIONS

-increase the likelihood of an upgrade in federal
court, this section describes how to present past
Board decisions in contentions.

11.4.2.1 Position of the Boards When Past
Cases Are Cited

It is an elementary tenet of administrative law
that an agency must either be consistent with its own
past decisions or explain its departure from them.28
The Department of Defense (DoD) has recognized
that this principle applies to DRBs. It therefore has
strongly encouraged them either to upgrade a dis-
charge or to explain the distinguishing factors when
an applicant contends that an upgrade is compelled
because the Board granted an upgrade in an earlier,
similar case.?®

The Army DRB now appears to follow DoD’s in-
structions on this matter.3® As of this writing, how-
ever, the Navy and Air Force DRBs are still resisting
compliance with DoD instructions and the rule of law.

28 See Waterways Freight Bureau v. ICC, 591 F.2d 947 (D.C. Cir.
1977); Garrett V. FCC, 513 F.2d 1056, 1060 & n.26 (D.C. Cir. 1975);
United Automobile, Aerospace and Agricultural Implement Workers
of America v. NLRB, 459 F.2d 1329, 1341 (D.C. Cir. 1972); Greater
Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970),
cert. denied, 403 U.S. 923 (1971).
2% In an August 25, 1977, memorandum to the General Counsel of
the Army, Navy, and Air Force from the Office of General Counsel of
the Department of Defense (on file with National Veterans Law
Center) the Assistant General Counsel, stated that:
With respect to the issue of precedent in actual

Board cases, paragraph 5.1.(1)(d)(iii) [of the Urban

Law Institute Stipulation] requires the Discharge Re-

view Boards (DRB's) [sic] to address fully specific

contentions of applicants. For example, when an ap-

plicant contends that a DRB must grant an honorable

discharge in his case because the facts of the case

are similar to those in an earlier case in which the

Board granted such relief, the Stipulation requires the

DRB to include findings, conclusions, and a reasoned

statement for its rejection if the contention is rejected

and an honorable discharge denied. In such a case, a

conclusory statement that DRB decisions are not

precedential or that they have no bearing on later de-

cisions without any discussion of distinguishing facts,

differing equities, or changes in policy between deci-

sions will probably lead to further litigation. Accord-

ingly, the General Counsel strongly encourages the

DRB'’s [sic] to point out distinguishing characteristics

in cases where the applicant makes a precedential

contention.

The courts also recognize that this principle applies to the
BCMRs. See, e.g., Buchanan v. United States, 621 F.2d 373, 8 MiL. L.
REeP. 2252 (Ct. Cl. 1980).

30 SFRB, Memo 2-78 (Feb. 10, 1978), 44 Fed. Reg. 25,092-93 (April

27,1979) stated:

Contentions of precedent can[not] be ignored,

nor does it suffice to answer such a contention with a
conclusory statement that prior DRB decisions have
no bearing in consideration of the case at hand. . . .
applicants may make proper use of prior decisions to
help them in persuading the panel to decide similar
cases in a similar way . . . there should be a discus-
sion in the finding of distinguishing facts, differing
equities, changes of policy and the like which make
the case at hand different from the case cited. Given
the broad equitable powers at the Discharge Review
Board, and the widely varying circumstances of the
cases considered, distinguishing factors among cases
are normally the rule rather than the exception. This
will be particularly true when the cases from other
services are cited.
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Usually, in a case in which the applicant contends
that an upgrade is warranted because of a similar
DRB decision rendered in the past, these two Boards
state that past decisions have no precedential value,
although they sometimes make a half-hearted at-
tempt to distinguish the past Board decisions that are
cited.

Despite the reluctance of some of the Boards to
be consistent with past decisions, the importance of
finding cases that are similar to the applicant’s and of
preparing careful contentions based on these cases
cannot be overestimated. Very often, cases can be
found in which the veteran’s record of service was
inferior to the applicant’s, yet the veteran in the ear-
lier case received an upgrade to Honorable. Past
Board decisions can also be cited for their rulings on
issues of law. While the Boards may not see the need
to be consistent with past cases, federal courts will
be more likely to upgrade a discharge if they are con-
vinced that the Boards have upgraded similar dis-
charges in the past. Indeed, a court may grant an up-
grade on the sole ground that the DRB has not been
able to find a reasonable basis on which to distin-
guish a past Board decision cited by the applicant.

11.4.2.2 How to Prepare Contentions Citing
Past Board Decisions

Since many Boards are reluctant to distinguish
past Board decisions, it is not sufficient merely to cite
a past Board decision. Separate contentions should
be prepared when past decisions are cited. The two
reasons for citing a past Board decision are:

e To urge the Board to upgrade the applicant’s
discharge because it did so in case X, which
was similar in all relevant respects to the ap-
plicant’s; or

e To urge the Board to resolve a particular issue
of fact, law, or discretion in the same manner
as it did in case X, even though case X .isn’t
necessarily relevant to the applicant's case in
any other respect.

In the first type of case, counsel should, at a

minimum, contend that:

#. The conclusion that the applicant’s dis-
charge should not be recharacterized to Hon-
orable would violate due process and funda-
mental principles of administrative law because
it would be inconsistent with the Discharge Re-
view Board’s decision to upgrade to Honorable
in each of the following cases which are similar
to the applicant’'s case in all relevant respects:

[cite cases and attach copies].
The contention above can be improved by being
more specific about the cases. A more specific set of
contentions follows:

ISSUES OF FACT, LAW, OR DISCRETION
RELATING TO APPLICANT'S CLAIMS
REGARDING OTHER DRB DECISIONS

IN SIMILAR CASES
Issues of Fact

1. In cases

(copies attached), the Board upgraded each of
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PREPARING A LIST OF CONTENTIONS

the applicant’s discharges to Honorable and in
each case:

(a) the servicemember was discharged
for the good of the service to avoid trial by
court-martial for wrongful possession and use
of at least 0.25 ounces of marijuana;

(b) the servicemember had creditable
service of less than three years;

(c) the servicemember had average
military behavior and conduct marks of less
than 3.56, average proficiency/performance
marks of less than 3.56, and overall trade aver-
age of less than 3.58; and

(d) the servicemember either did not
serve in Vietnam or served there less than 16
months.

2. The applicant here:

(a) was separated from military service
for the good of the service to avoid trial by
court-martial solely for wrongful possession
and use of approximately 0.25 ounces of
marijuana;

(b) had over three years and two
months of creditable service;

(c) had average military behavior and
conduct marks of 3.56, average proficiency/
performance marks of 3.56, and overall trade
average of 3.58; and

(d) served in Vietnam for approxi-
mately 16 months.

Issues of Law

3. Due process and fundamental principles
of administrative law require that the Board
grant the same degree of relief to applicants
who are similarly situated.

4. When evaluated under the standards
used by the DRB to review discharges, the rele-
vant facts in the applicant’s case, including, but
not limited to, those discussed in Contention 2
above, warrant granting an Honorable Dis-
charge to at least the extent as do all the rele-
vant facts relied upon by the DRB in upgrading
to Honorable in each of the cases cited in Con-
tention 1.

5. The applicant’'s discharge should be up-
graded to Honorable because of the validity of

#. A DRB determination that the Army’s
current regulations on grading the discharges
of those separated for character and behavior
or personality disorders (a) do not ‘“differ in
material respects” from pre-1978 Army dis-
charge regulations for such disorders, or (b) do
not ‘“‘represent a substantial enhancement of
the rights afforded a respondent in such pro-
ceedings” within the meaning of 32 C.F.R.
§ 70.6(c)(1) would violate due process and
fundamental principles of administrative law,
because it would be inconsistent with the fol-
lowing Board decisions applying 32 C.F.R.
§ 70.6(c)(1) to these Army regulations:

Contentions 3 and 4.

A sample contention in which a past Board deci-
sion is cited to support a determination that is favor-
able to the veteran on an issue of law follows:

#. A DRB determination that two nonjudi-
cial punishments constitute “frequent involve-
ment of a discreditable nature with military au-
thorities” - within the meaning of regulation X
would violate due process and fundamental
principles of administrative law, because it
would be inconsistent with the following Board
decisions holding that two nonjudicial punish-
ments do not constitute ‘‘frequent involvement

Another example, involving the discharge review
standard requiring application of ‘‘current stan-
dards,” follows:

1177

11.4.3 CONTENTIONS IN CASES BEING
REVIEWED BY THE SECRETARIAL REVIEWING
AUTHORITY

When a Board decision is being reviewed by the
SRA,%02 the applicant or counsel should submit a
new statement of contentions to the SRA. These new
contentions should state that each of the previous
contentions is being realleged and should explain
why the opinions adverse to the applicant are
erroneous and should not be accepted by the SRA.3

The objective in submitting new contentions is to
prevent the SRA from merely adopting the opinions
adverse to the applicant without even stating why
they have been adopted. Examples of contentions
which should accomplish this result are:

#. The minority of the Board incorrectly
concluded that there were ‘“aggravating cir-
cumstances’ involved in the applicant’s dis-
charge for homosexual acts because [insert ex-
planation].

#. The finding of the majority of the Board
that the applicant intended to sell the marijuana
found in his possession is against the substan-
tial weight of evidence before the Board, in that
[list all of the evidence contradicting an attempt
to sell] and in that the only evidence supporting
the finding was [list any evidence supporting an
attempt to sell].

11.5 RECOURSES IF THE BOARD OR
SECRETARIAL REVIEWING AUTHORITY
DOES NOT ADEQUATELY ADDRESS THE
CONTENTIONS

There are three situations in which an applicant
and counsel suffer from the fact that a DRB, BCMR,
or SRA has not prepared an adequate statement of

30a See § 9.2.15 supra (preparing a case for SRA review).

31 The following opinions are adverse to .the applicant: the state-
ment of findings, conclusions, and reasons of the majority of the
Board when the majority has voted to deny the applicant a full up-
grade in discharge; the statement of findings, conclusions, and rea-
sons of the minority of the Board, when the minority has voted not to
grant a full upgrade in discharge; and recommendations made to the
SRA that are unfavorable to the applicant.

DUP81-11.4.3




PREPARING A LIST OF CONTENTIONS

findings, conclusions, and reasons for the decision in
a case:

e The applicant may obtain counsel after-(s)he
has already applied to a Board and been de-
nied relief. The previous Board decision in the
veteran’s case may not have been supported
by an adequate statement of findings, conclu-
sions, and reasons;

e In researching past Board decisions in order to
prepare the applicant’s case, counsel may find
decisions that appear to be helpful but are
supported by only a general or conclusory
statement of findings, conclusions, and rea-
sons, thereby making it difficult to prove to the
DRB that the decision cannot be distinguished
from the applicant’s case; and

e After presenting the case to the Board, the de-
cision received is not supported by an
adequate statement of findings, conclusions,
and reasons.

To obtain a more detailed statement in any of the
above circumstances, the veteran or counsel can use
the Department of Defense (DoD) grievance proce-
dure established in accordance with the 1978 court
order in Urban Law Institute .32

11.5.1 DEPARTMENT OF DEFENSE (DOD)
GRIEVANCE PROCEDURE

The DoD grievance procedure is designed to re-
solve complaints that particular. DRB or SRA state-
ments of findings, conclusions, and reasons do not
comply with the settlement agreement in the Urban
Law Institute case. The procedure provides that:

e Any member of the public may use the griev-
ance procedure. The individual complaining
does not have to be a DRB applicant or the
representative of a DRB applicant.

e An individual can complain about any DRB or
SRA decision. Thus, one DRB applicant can
file a complaint about the decision in the case
of a different DRB applicant.

e There is no time limit on when a complaint
must be filed; however, the complaint must
concern a statement issued on or after April 1,
1977, when the settlement agreement in Urban
Law Institute went into effect.

e Applicants denied a full upgrade in discharge
under the 1977 Special Discharge Review Pro-
gram (SDRP)322 on the basis of a mere review
of the records, rather than a hearing, can re-
open the case and obtain a new review under
the SDRP’s liberal criteria if a successful com-
plaint about the adequacy of the SDRP state-

32 See 45 Fed. Reg. 72,249 (Oct. 31, 1980). See App. 11B infra (court
order requiring creation of the DoD grievance mechanism). During
the infancy of the grievance mechanism, DoD did not adequately re-
spond, and some complaints went unanswered for over a year. Sub-
sequently, DoD assigned lawyers to review these complaints. See 44
Fed. Reg. 62,929 (Nov.-1, 1979). The problems in DoD’s handling of
complaints should be resolved by the time this manual is published,
and quick resolution of complaints should be possible.

32a See Ch. 23infra.
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ment of findings, conclusions, and reasons is
filed.33

To use the complaint procedure, the veteran or
counsel should write a letter to the Department of De-
fense,34 stating as specifically as possible why the
DRB or SRA statement of findings, conclusions, and
reasons is believed to violate the Urban Law Institute
requirements®® and enclosing a copy of the decision
at issue. )

It should take no more than two months for DoD
to respond to a complaint. If DoD agrees that there is
a violation, copies of a new DRB or SRA statement of
findings, conclusions, and reasons will automatically
be prepared and sent to the individual who filed the
complaint, the applicant involved in the case, and
that applicant’s representative, if any. If the violation

33 Urban Law Institute, No. 76-0530 (D.D.C. Aug. 23, 1978) (order)
requires this result:

For any decisional document that is determined
to violate the Stipulation [of Dismissal settling the
Urban Law Institute case in 1977], a new statement of
findings, conclusions and reasons shall be prepared
which complies with the Stipulation and which
applies the discharge review standards in effect at the
time the original decisional document was prepared.
... For those new statements that replace a decisional
document for which the applicant was given an op-
portunity to request a de novo hearing, applicant and
counsel shall be notified of the right to request a de
novo hearing under the discharge review standard in
effect at the time the original decisional document
was prepared. . . .

Since all Special Discharge Review Program applicants who
were denied a full upgrade in discharge after their record review
were given an opportunity to request a de novo hearing, these appli-
cants qualify for new de novo hearing now if they successfully use
the grievance procedure for their SDRP statements of findings,
conclusions, and reasons.

34 Army: Office of the Assistant Secretary of Defense (MRA&L/MPP),
ATTN: Discharge Review — Army, Pentagon, Washington, D.C.
20301.

Navy/Marine Corps: Office of the Assistant Secretary of Defense
(MRA&L/MPP), ATTN: Discharge Review — Navy, Pentagon, Wash-
ington, D.C. 20301.

Air Force: Office of the Assistant Secretary of Defense
(MRA&L/MPP), ATTN: Discharge Review — Air Force, Pentagon,
Washington, D.C. 20301.

35 Listed below are types of violations that occurred quite often in
cases decided in 1977 and 1978, and somewhat less frequently
thereafter:

Common Types of Violations:

e The decision does not show what the veteran's record of

military service was like;

e The Board uses a general phrase for why it decided to up-
grade, or not to upgrade, without explaining exactly what it
was referring to; and

e The Board upgrades the veteran's discharge to General, but
does not explain why it did not upgrade all the way to Honor-
able;

Violations in Cases in Which the Veteran Stated Specific Rea-

sons Why the Discharge Should Be Upgraded:

e The Board does not list the veteran’s contentions in its
decision;

e The Board does not state whether it decided that a veteran’s
contention was valid or invalid;

e The Board states merely that the testimony or other evidence
submitted by the veteran, or the record as a whole, was not
enough to prove that the veteran's contention was correct;
The Board decides that a contention is valid or invalid be-
cause of some part of the record, but does not specifically
refer to that part of the record;

e The Board does not explain specifically why it accepted or
rejected a veteran's contention; and

e The Board dodges the contention or states reasons that are
not responsive to the contention.
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took place in an SDRP documentary review, and the
applicant in that case did not have an, SDRP hearing,
DoD will also inform that applicant of the right to re-
quest an SDRP hearing. If the violation occurred in a
documentary review under Pub. L. No. 95-126, and
the applicant in that case did not request a hearing
after that review, DoD will tell that applicant of the
right to request a hearing under the new uniform
standards.

11.5.2 THE ADVANTAGES OF USING THE DOD
GRIEVANCE PROCEDURE

The advantages of using the DoD grievance pro-

cedure are:

e It provides information useful in deciding
whether the DRB or SRA decision is justified
and whether it is worth appealing to a BCMR
or federal court;

e If the veteran is applying for a new DRB review
of the case, it helps the veteran prepare for the
new review by identifying the reasons for the
DRB's previous denial of relief;

e It can be used as a research tool;%¢ and

e In SDRP cases, it makes a new review under
the more favorable SDRP criteria possible.

Although the court-ordered grievance mecha-

nism technically applies only to defective DRB and
SRA statements, there is nothing to prevent an indi-
vidual from complaining about the adequacy of a
BCMR statement of findings and reasons.

% |f, for example, a DRB decision is found that upgrades to Honora-
ble but does not fully explain the decision, and the case looks like
one that might be used as a cite in support of a veteran's applica-
tion, it would probably be useful to complain first about the inade-
quacy of the decision in the other case. With a more complete
statement, an argument can more persuasively be made that the
Board should follow the other case, and it will be more difficult for
the DRB to distinguish the case that is cited from the applicant’'s
case.
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APPENDIX 11A
URBAN LAW INSTITUTE: STIPULATION OF DISMISSAL

1. Pursuant to the provisions of Rule 41(a)(2) of the
Federal Rules of Civil Procedure, it is stipulated and
agreed by and between the parties to this action, acting
through their undersigned counsel, that the Complaint
(as amended) instituting this suit is hereby dismissed
with prejudice, with the understanding that defendants
shall take all action necessary to effectuate the settle-
ment terms and conditions hereinbelow set forth, and
with the further understanding that plaintiffs may
move to reopen to secure compliance with this stipula-
tion if they are not satisfied that the terms of this
stipulation are being met.

2. It is further stipulated and agreed that any com-
plaints by counsel for plaintiffs herein regarding com-
pliance with the terms of this stipulation, with the ex-
ception of complaints regarding compliance with the
time provisions contained herein, shall be presented in-
itially, in writing, to the General Counsel of the Depart-
ment of Defense, who shall be given a reasonable op-
portunity, not to exceed thirty (30) days, to take correc-
tive action if warranted.

3. Itis further stipulated and agreed that this stipula-
tion shall not constitute an admission of liability on the
part of the defendants as to the matters set forth in the
Complaint. Moreover, nothing in this stipulation is in-
tended to address the tollowing issues:

A. whether the law requires that Discharge Review
Board and Correction Board applicants be provided
with the decision of the Board prior to Secretarial
review:

B. whether the law requires that Discharge Review
Board and Correction Board applicants be given a
reasonable opportunity to submit for the reviewing
authority’s consideration exceptions or rebuttals to
the decision of the Board; and

C. whether, as to the Boards for Correction of
Records, due process and considerations of funda-
mental fairness require, in individual cases, a state-
ment of findings, conclusions and reasons in addition
to the statement of grounds for denial agreed 10
herein.

4. Nothing in this stipulation shall preclude the
Boards for Correction of Records from disclosing to ap-
plicants and their counsel the Board's statement of find-
ings, conclusions and reasons or recommendations on
decisions not covered by this agreement.

5. Defendants shall take the following actions set
forth in subparagraphs A and B below to change current
procedures of the Discharge Review Boards and Boards
for Correction of Records for each military service.
Where amendments to current Department of Army,
Navy and Air Force regulations regarding Board pro-
cedures are required by the agreement herein, said
amendments shall be made and submitted for publica-
tion in the Federal Register and Code of Federal Regu-
lations on or before sixty (60) days from the date of the
court’s approval of this stipulation. As used hereinafter
as to the Discharge Review Boards, the “‘decision of the
Board” refers to the majority determination that
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becomes or constitutes the Board’s final determination
on an application. It does not refer to the majority deter-
mination of a Regional, Review or Field Panel of Board
members that is later rejected by the Board. Thus,
under AR 15-180, paragraph 8(d)(3), the Review or
Field Panel’s majority determination that is approved
by the President of ADRB or that is reviewed by the
Office of the Secretary is the “decision of the Board.”

A. Regarding the Discharge Review Board for each
military service, defendants shall:

(1) Amend current Department of Army, Navy,
and Air Force regulations to conform to the follow-
ing requirements:

(a) On every application filed with the Dis-
charge Review Board, the decision of the Board
shall be made in writing.

(b) On every decision of the Board that is
reviewed by the Secretary, or by one to whom
reviewing authority has been delegated, the deci-
sion on review shall be made in writing,

(c) In every case, the decision of the Board
and the reviewing authority, if any, shall include
a statement of findings, conclusions and
reasons, except where the reviewing authority
expressly adopts in whole or in part the state-
ment of findings, conclusions and reasons of the
Board. Similarly, where the reviewing authority
adopts the Board’s statement of findings, conclu-
stons and reasons, there is no requirement for
duplicative publication and indexing under
terms of paragraphs SA(4) and SA(5), infra.

(d) Statements of findings, conclusions and
reasons, shall include:

(i) The date, character of and reason for the
discharge or dismissal certificate issued to the
applicant upon separation from military ser-
vice, including the specific regulatory
authority under which the discharge or dis-
missal was issued.

(i) Findings on all issues of fact, law or dis-
cretion upon which the decision on the ap-
plication is based, including those factors re-
quired by applicable service regulations to be
considered for determination of the character
of and reason for the discharge or dismissal
certificate in question where such factor(s) is
(are) a basis for denial of any of the relief re-
quested by the applicants.

(iii) Findings and conclusions on all other
issues of fact, law or discretion raised by the
applicant in accordance with procedures set
forth in paragraph SA(1)(e) below, including
claims by applicant that statutory, regulatory
and/or constitutional provisions were violated
and such other claims made by applicant,
which in the opinion of the Board would war-
rant greater relief that that afforded applicant
by the Board’s decision if resolved in the appli-
cant’s favor.
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(iv) Conclusion(s) as to whether or not any
change, correction or modification should be
made in the type or character of the discharge
or dismissal certificate and/or the reasons and
authority for the discharge or dismissal and, it
so, the particular changes, corrections or
modifications that should be made.

(v) A statement of the reasons for the find-
ings and conclusions made in accordance with
paragraphs (ii-iv) above.

(e) Applicants must state clearly and spe-
cifically their contention(s) and/or the issue(s)
of fact, law or discretion for a written determina-
tion to be made in accordance with paragraph
SA(1)(d)(iii) above. Applicants may be pro-
vided a form for this purpose which must be
completed or amended prior to the Board’s deci-
sion.

(f) Advisory opinions or portions thereof con-
taining factual information relied upon for final
decision not fully set forth in the statement of
findings, conclusions and reasons; or containing
advice, recommendation(s) or opinion(s) ac-
cepted as a basis for rejecting any of applicant’s
claims that are not fully set forth in the state-
ment of findings, conclusions and reasons shall
be incorporated by reference in the statement of
findings, conclusions and reasons, and appended
to the decision.

(g) The final determination and the statement
of findings, conclusions and reasons together
with any required appendices thereto and
minority opinions, if any, shall be sent promptly
to the applicant and counsel with the notice of
decision.

(h) It is understood that the terms of this

- paragraph 5A(1) do not apply to any determina-
tion as to whether a rehearing may be authorized
(see, e.g., paragraph 14, AR 15-180), but apply to
a final determination of the Board and/or
reviewing authority after a rehearing except to
the extent findings, conclusions and reasons
consistent with paragraph SA(1)(d) exist for any
prior denial and remain unchanged.

(2) Samples of statements of findings, conclu-
sions and reasons which are considered by the par-
ties herein to satisfy the requirements of paragraph
SA(1)(d) are attached to this stipulation at Annex
A. These samples are not intended to reflect the ac-
tual findings, conclusions and reasons that neces-
sarily should be given in any case. A sample of a
form that may be furnished applicants to meet the
condition set forth in paragraph SA(1)(e) above is
attached at Annex B to this stipulation. It is under-
stood that a form such as DD Form 293 could be
used for the same purpose.

(3) Amend current Department of Army, Navy
and Air Force regulations to require that each DRB
record the name and final vote of each Board panel
member for every Board decision and either pro-
vide the names and votes to applicants or inform
applicants that the names and votes of Board mem-
bers on the decision of the Board on their applica-
tion are available upon request.

(4) Amend current Department of Army, Navy
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and Air Force regulations to conform to the follow-

ing requirements:

(a) Statements of Findings, Conclusions and
Reasons prepared in accordance with the terms
of this agreement and the record of the votes of
Board members agreed to herein will be made
available for public inspection and copying
promptly after a notice of final decision is sent to
the applicant. If not otherwise listed in the state-
ment of findings, conclusions and reasons, a list
of contentions and/or the issues of fact, law or
discretion presented by the applicant will be
made public with the decision.

(b) Written minority opinions or reports of a
Board panel member on the decision of the
Board will be made available for public inspec-
tion and copying at the same time as set forth in
paragraph 5A(4)(a), above.

(c) To the extent required to prevent a clearly
unwarranted invasion of personal privacy, iden-
tifying details of applicant and other persons will
be deleted from the documents made available
for public inspection and copying. Names, ad-
dresses, social security numbers and military ser-
vice numbers must be deleted. Written justifica-
tions, which are to be made available for public
inspection, shall be made for all other deletions.

(d) Any other privileged or classified material
contained in or appended to any documents re-
quired by this agreement to be farnished appli-
cant and counsel or made available for public in-
spection and copying may be deleted therefrom
only if a written statement of the bases for the
deletions is provided applicant and counsel and
made available for public inspection. It is not in-
tended that the statement be so detailed as to
reveal the nature of the withheld material.

(e) Documents and records required by this
agreement to be made available for public in-
spection and copying shall be made available at
reading rooms at the Court of Military Appeals
or such other location(s) within the Washington,
D.C. metropolitan area as is (are) readily accessi-
ble to the public.

(5) Amend current Department of Army, Navy
and Air Force regulations to conform to the follow-
ing requirements:

(a) All documents made available for public
inspection and copying in accordance with
paragraph 5A(4) above shall be indexed in a usa-
ble and concise form so as to enable those who
represent applicants before the Boards to isolate
from all those decisions that are indexed those
cases that may be similar to any applicant’s case
and that indicate the circumstances under and/or
reasons for which the Board and/or Secretary
have granted or denied relief. The index shall in-
clude, in addition to any other items determined
by each Board, an identifying characteristic (i.e.,
case number) for each case; the date, character
of, reason for and authority for the discharge or
dismissal challenged therein, the decision of the
Board and the reviewing authority, if any; and
the issues addressed in the statement of findings,
conclusions and reasons.
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(b) Each index shall be published quarterly or
more frequently and upon request be distributed
by sale or otherwise. ‘

(c) Each Board shall make its index available
for public inspection and distribution by sale or
otherwise at the reading room(s) established in
accordance with paragraph 5A(4) (e) above. It is
further agreed that an initial index shall be
published and made available for public inspec-
tion on or before 120 days after the court’s ap-
proval of this stipulation.

(d) Each index shall also be made available at
all regional locations where DRB panels shall
meet to hear cases. Notice of hearings to appli-
cants shall include information as to where the
DRB indexes may be located for inspection and
copying. Indexes need be permanently main-
tained only at permanent regional locations.

(6) A sample index entry and terms to be in-
cluded therein which is acceptable to plaintiffs
herein is attached hereto at Annex C.

(7) Apply the changes agreed as to DRB pro-
cedures for every application pending for decision
sixty (60) days from the date of the court’s ap-
proval of this stipulation.

B. Regarding the Board for Correction of Records
for each military service, defendants shall:

(1) Amend current Department of Army, Navy
and Air Force regulations to conform to the follow-
ing requirements:

(a) On every application denied in whole or in
part, with or without a hearing, the determina-
tion of the Board shall be made in writing and in-
clude a brief statement of the ground(s) upon
which the Board’s determination to deny relief is
based.

(b) On every determination of the Board to
deny relief that is reviewed by the Secretary, or
one to whom reviewing authority has been dele-
gated, and on every other application reviewed
where the reviewing authority decides to deny
relief, the reviewing authority’s decision shall be
made in writing and include a brief statement of
the ground(s) for denial, except where the
reviewing authority expressly adopts in whole or
in part the statement of ground(s) for denial by
the Board.

(c) The Statement of Grounds for Denial shall
include:

(i) A brief statement of the grounds upon
which it is concluded that the complete relief
requested by applicant should not be granted,
including applicant’s claim(s) of constitu-
tional, statutory, and/or regulatory violation
rejected by the Board and/or reviewing
authority.

(ii) All essential facts upon which ground(s)
for denial is (are) based, including, where ap-
propriate, in those cases involving the charac-
terization of an individual’s discharge or dis-
missal from the military service; the factors
required by applicable service regulations to
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be considered for determination of the
character of and reason for the discharge or
dismissal certificate in question.

(d) Advisory opinions or portions thereof
containing information upon which a ground for
denial is based not fully set forth in the state-
ment of grounds for denial; or containing advice,
recommendation(s) or opinion(s)-upon which a
ground for denial is based not fully set forth in
the statement of grounds for denial shall be in-
corporated by reference in the statement of
grounds for denial and appended thereto.

(e) The Board’s statement of grounds for
denial or where review is made thereof the state-
ment of grounds for denial made by the review-
ing authority, together with any required appen-
dices thereto and minority opinions, if any, shall
be sent promptly to the applicant and counsel
with a notice of decision upon a final determina-
tion to deny applicant any of the relief requested.

(2) As to the paragraph 5B(1) above, it is under-
stood that:

(a) The requirements thereof apply to all
determinations reached upon further considera-
tion or reconsideration of an application, except
where complete relief is denied on the identical
grounds for which relief was previously denied
set forth in a written statement consisfent with
paragraph SB(1) above, but not to the intitial
determinations made by the Board as to whether
further consideration or reconsideration of an
application is or is not appropriate.

(b) That although the Board must indepen-
dently consider the entire record in each applica-
tion brought before it, in cases previously con-
sidered by a Discharge Review Board convened
pursuant to 10 U.S.C. §1553, the Board and/or
reviewing authority may, in whole ar in part, in-
corporate by reference in the Statement of
Ground(s) for Denial any statement made by
the DRB present on the record.

(3) Amend current Department of Army, Navy
and Air Force regulations to require that each Cor-
rection Board record the name and final vote of
each panel member on every determination by the
Board on an application before it and either pro-
vide the names and votes to applicants or inform
applicants that the record of the names and votes
of Board members on their application are availa-
ble upon request.

(4) Amend current Department of Army, Navy
and Air Force regulations to conform to the follow-
ing requirements:

(a) Documents sent to each applicant in accor-
dance with paragraph SB(1)(e) above, and all
other nonboilerplate statements of findings and
conclusions made on final determination of an
application by the Board or reviewing authority,
and the required record of the votes of Board
members will be made available for public in-
spection and copying promptly after the notice
of decision is sent to the applicant.

(b) Written minority opinions or reports to all
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written majority Board determinations made
public in accordance with paragraph 5B(4)(a)
above shall also be made available for public in-
spection and copying at the same time as the ma-
jority determination.

(c) To the extent required to prevent a clearly
unwarranted invasion of personal privacy, iden-
tifying details of applicant and other persons will
be deleted from the documents made available
for public inspection and copying. Names, ad-
dresses, social security numbers and military ser-
vice numbers must be deleted. Written justifica-
tions, which are to be made available for public
inspection, shall be made for all other deletions.

(d) Any other privileged or classified material
contained in or appended to any documents re-
quired by this agreement to be furnished appli-
cant and counsel or made available for public in-
spection and copying may be deleted therefrom
only if a written statement of the bases for the
deletions is provided applicant and counsel and
made available for public inspection. It is not in-
tended that the statement be so detailed as to
reveal the nature of the withheld material.

(e) Documents and records required by this
agreement to be made available for public in-
spection and copying shall be made available at
reading rooms at the Court of Military Appeals
or such other location(s) within the Washington,
D.C. metropolitan area as is (are) readily accessi-
ble to the public.

(5) Amend current Department of Army, Navy
and Air Force regulations to conform to the follow-
ing requirements.

(a) All documents made available for public
inspection and copying in accordance with
paragraph 5B(4) above shall be indexed in a usa-
ble and concise form so as to enable those who
represent applicants before the Boards to isolate
from all those decisions that are indexed those
cases that may be similar to an applicant’s case
which indicate the grounds for which the Board
and/or Secretary granted or denied relief.

(b) Each index shall be published quarterly or
more frequently and upon request be distributed
by sale or otherwise.

(c) Each board shall make its index available
for public inspection and distribution by sale or
otherwise at the reading room(s) established in
accordance with paragraph 5B(4)(e) above.

(6) As to the index required by paragraph SB(5)
above for other than characterization of discharge
cases, notice shall be published in the Federal
Register to allow public comment on the proposed
content of the index prior to final adoption of an
index format.

(7) Apply the changes agreed to herein as to Cor-
rection Board procedures for every application
pending for decision sixty (60) days from the date
of the court’s approval of this stipulation.

6. It is further agreed that the reading rooms provided
for in paragraphs SA(4)(e) and 5B(4)(e) above will be
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opened to the public on or before thirty (30) days fol-
lowing the court’s approval of this stipulation.

7. It is further agreed that initial indexes as provided
for in paragraphs 5A(5) and 5B(5) above shall be
published and made available for public inspection on
or before 120 days after the court’s approval of this
stipulation.

8. As to retroactive relief, within sixty (60) days after
the ‘court approves this stipulation (except 120 days
shall be allowed the Army Board for Correction of Mili-
tary Records), the following nonboilerplate decisional
documents, with the findings and rationale, if any, in
cases involving requests for recharacterization of dis-
charge, together with documents referred to in the find-
ings and rationale and advisory opinion(s) where the
Board or reviewing authority relied upon them (so long
as such documents are found in the Board’s retained file
on the applicant), along with, when such information
was recorded, the names and votes of Board members,
(except the Air Force Board for the Correction of Mili-
tary Records shall not be required to make available
retroactively the names and votes of Board members)
shall be made available for public inspection and copy-

ing:

A. Army Discharge Review Board: The two iden-
tified minority opinion cases plus those decisions in
retained files on hand at the Board in which there ex-
ists either a Field Panel or Review Panel advisory
opinion or rationale.

B. Navy Discharge Review Board: (1) All Board
decisions made since July 1, 1975, except those in
which the conclusion section of the Review of Dis-
charge form contains only the one sentence “The
Board concludes that the discharge should not be
changed, corrected, or modified because it was prop-
erly and equitably issued under standards of naval
law and discipline existing at the ime of separation™;
and (2) All memoranda containing nonboilerplate
recommendations made by the Director, Naval
Council of Personnel Records, the Special Assistant
for Legal Affairs or other individual to the Secretary
in cases reviewed since July 1, 1975, in which the Sec-
retary followed such recommendation.

C. Air Force Discharge Review Board: The only
identified minority case in files retained on hand at
the Board.

D. Army Board for the Correction of Military
Records: Decisions on applications or requests for
reconsideration decided since July 1, 1975. (On ap-
plications or requests for reconsideration denied
without a hearing, the examiner’'s case summary, if
any, shall be made available. On other cases, Board
documents and any other memoranda containing
recommendations to the reviewing authority which
were accepted, if any, shall be made available if such
documents are found in the Board’s retained file on
the applicant.)

E. Navy Board for Correction of Military Records:
Same as for Army Board for Correction of Military
Records.

F. Air Force Board for Correction of Military
Records: Same as for Army Board for Correction of
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Military Records, except only decisions since Janu-
ary 1, 1976.

9. As to the records made available in accordance
with paragraph 8, deletions to prevent a clearly unwar-
ranted invasion of personal privacy, or of other pri-
vileged or classified material, shall be made in the man-
ner prescribed in paragraphs 5A(4)(c) and (d) and
5B(4)(c) and (d) above.

10. Although this stipulation does not require index-
ing of the records made available pursuant to paragraph
8, above, such indexing is encouraged.

11. This stipulation shall be effective until vacated or
modified by Order of this court.
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APPENDIX 11B
URBAN LAW INSTITUTE: ORDER

ORDER .

Upon consideration of plaintiffs’ motion
for an Order of substitution of defendants
sued in their .official capacity, plaintiffs’
motion for a preliminary injunction, and
motion to reopen to secure compliance with
the stipulation of dismissal herein, the
memoranda in support thereof, the defen-
dants’ opposition hereto, oral argument of
counsel, and the entire record herein, it ap-
pears to this Court that to further the purposes
of the Stipulation entered in this case by this
Court on January 31, 1977, it is hereby

ORDERED, that the plaintiffs” motion for
an Order of substitution of party defendants
sued in their official capacity is hereby
granted; and it is

FURTHER ORDERED, that John M.
DeLargy, Director, Navy Council of Per-
sonnel Boards be substituted as a defendant in
this action for F. P. Anderson, the former
Director, Navy Council of Personnel Boards
and that Earl J. Archer, Director, Air Force
Personnel Council be substituted as a
defendant in this action for Oliver W. Lewis,
former Director, Air Force Personnel
Council; and it is

FURTHER ORDERED, that defendants
shall not issue any decisional documents with
regard to applications for recharacterization
of an applicant’s less than Honorable
Discharge, including decisions made pursuant
to Pub. L. 95-126, 91 Stat. 1106 (1977), unless
the decision contains a statement of findings,
conclusions and reasons that complies with
Paragraph SA(1) of the Stipulation approved
by this Court on January 31, 1977; and it is

FURTHER ORDERED, that the Depart-
ment of Defense shall consider specific
complaints from any person who alleges that a
decisional document or index entry contains a
specifically identified violation of the
Stipulation and that for any .decisional
document that is determined to violate the
Stipulation, a new statement of findings,
conclusions and reasons shall be prepared
which complies with the Stipulation and which
applies the discharge review standards in
effect at the time the original decisional
document was prepared. Such new statements
shall be sent to applicant and counsel and
made publicly available pursuant to the
provisions of the Stipulation. For those new
statements that replace a decisional document
for which i=he applicant was given an op-
portunry tc%request a de novo hearing, ap-

plicant and counsel shall be notified of the
right to request a de novo hearing under the
discharge review standards in effect at the
time of the original decisional document was
prepared; and it is

FURTHER ORDERED, that the defen-
dants shall make the quarterly index available
at the site of all traveling board locations as
soon aspossible for hearings to be held within
sixty (60) days of this Order. For all such
hearings held subsequent to sixty (60) days of
this Order, the defendants shall insure that the
index is reasonably available for the applicant
at least thirty (30) days prior to the arrival of
the traveling board; and it is

FURTHER ORDERED, that each quar-
terly index following the index currently in
preparation shall include the terminology
contained in DoD Directive 1332.28 and in
any amendments thereof; and it is

FURTHER ORDERED, that defendants
shall inform applicants who were ‘denjed
complete relief on or after April 1, 1977, but
before the date of this Order, and their
counsel, if any by certified mail to the last
known address, of the procedures set forth in
this Order for processing complaints about
violtaions of this Court’s January 31, 1977,
Stipulation. The notice shall also inform
applicants of their right to request and receive
an entirely new review of their case if their
case has not been reviewed under DoD’s
March 31, 1978 published uniform standards,
of the availability of indexes to assist them in
teh preparation of their cases, and of the
availability of plaintiffs, or those
organizations plaintiffs may designate, to
explain the meaning of the notice at no cost to
the applicant; and it is

FURTHER ORDERED, that ten (10) days
after the issuance of this Order, defendants
shall include in the notice to an applicant with
a scheduled hearing the following in-
formation:

(a) That quarterly index, including the
terminology in Department of Defense
Directive 1332.28 is scheduled to be
published during the last week of November
1978;

(b) The applicant may obtain a continuance
of the scheduled hearing for the purpose of
consulting such index by submitting a timely
request therefor to the Discharge Review
Board.

Entered this 23rd day of August, 1978.
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APPENDIX 11C
'EXAMPLES OF UNAUTHORIZED BOARD PRESSURE TO CHANGE CONTENTIONS

Examples of the types of methods used by the Naval DRB that have made applicants and counsel
feel forced to withdraw, reword, or summarize their contentions are set forth below. These examples
are taken verbatim from affidavits prepared by representatives of DRB applicants and submitted to
the Department of Defense complaining about the Board's practices. The Department of Defense has
agreed that the Boards are not permitted to request, suggest, or instruct an applicant to reword,
withdraw, or amend a contention.

The following affadavits have been excerpted and are on file with the National Veterans Law

Center:

I represented Mr. | X| in the presentation of his case . . . before the Naval Discharge Review Board
on January 9, 1979 in Arlington, Virginia. Prior to the actual hearing, | had prepared a brief outlining
the facts, equitable arguments and supporting contentions and, as | had previously arranged with the
Board’'s Secretary/Recorder . . . the brief was submitted early to allow for distribution to Board mem-
bers in advance of the hearing. . . . When my client and | arrived for the hearing at 8:00 a.m. . . . | [the
Secretary/Recorder| had with him . . . a copy of the brief and stated that the Board was concerned
about the items which | had labelled as “'List of Contentions.” He said that the Board had not seen
anything like this before. Specifically, the Board had noted that most of the contentions were not
directly related to the discharge and for this reason the Board wished to raise this matter before the
hearing. |The Secretary/Recorder’'s| . . . suggestion to me was that | might want to reduce the sev-
enteen listed contentions to those which were only concerned with the fact of the discharge and its
character. | declined to do this, citing my understanding of the Stipulation of Dismissal [in] Urban
Law Institute of Antioch College, Inc. v. Secretary of Defense, which . . . require[s]| the DRBs to reply
to all of the contentions made by the applicants. . . . As a result of this reading of the pertinent
regulations, | indicated to [the Secretary/Recorder| that | would expect the Board to answer all of the
contentions set forth in the brief and that | would not withdraw any of the contentions from the brief.

|The Secretary/Recorder| . . . then left the room and came back a few minutes later with the
information that the Board would accept the brief as written and would respond in its decisional
document to each contention made. However, once the hearing began, it was apparent that some
members of the Board were still not comfortable with this resolution of the matter. Before any con-
sideration on the merits of the case, [the Board President] brought the subject up again, confessing
his failure to see the relation of the contentions to the fact of the discharge. | reiterated the essence
of my comments made earlier to [the Secretary/Recorder| and added that without a response to the
contentions as made, the decisional document would be inadequate to inform me of the specific
findings of fact by the Board which were dispositive of my client’'s case and to provide a reasoned
basis for an appeal of that decision. . . . In this context, | mentioned that [the applicant] had been
trying to upgrade his discharge for seven years and was deserving of a full explanation for any ad-
verse decision. [The Board President] . . . also had some difficulty in accepting the terminology of the
brief when he noted that the three equitable arguments advanced in the brief were not labelled as
“issues.” . . . After this digression, which lasted for about 15-20 minutes, the actual hearing was

allowed to begin. . ..

On March 28, 1979, | appeared with [a] student . . . at a hearing scheduled by the Navy Discharge
Review Board on behalf of our client. . . . Several days prior to the hearing, we had submitted a brief
in support of [the] application. The brief contained 28 contentions labelled as such.

When we appeared at the offices of the Board, [an officer] introduced himself as the reporter for
the Board and explained that he wished to speak with us about our contentions. He had gone
through the brief and had marked various contentions as being improper. He claimed that conten-
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PREPARING A LIST OF CONTENTIONS

tions should be limited to a statement that the action of the service in awarding a discharge was
either improper or inequitable and that those were the only appropriate contentions.

[The officer} . . . read to us several of our first contentions . . . and asserted that these were
invalid contentions. He claimed that other of our contentions were statements of fact or statements of
law and were inappropriate and would not be dealt with as such by the Board.

We explained to him what the settlement in Urban Law Institute of Antioch College, Inc. v. Secre-
tary of Defense, No. 76-350 (D.D.C., Jan. 31, 1977) provided and yet he still persisted for over fifteen
minutes in trying to get our consent to drop a large number of our contentions.

We explained that the Board had previously accepted similar lists of contentions in other cases
which we handled. . . . | felt that it was just our intimate knowledge of the Urban Law agreement that
permitted us to prevail because he was very persistent.

On September 25, 1979, [I] represented Mr. [X] before a Marine panel of the Naval Discharge
Review Board in Washington, D.C. On October 10, 1979 [l] received a call from Colonel [Y] who
served as a panel member and recorder at the hearing. Colonel [Y] stated that | had improperly
worded my contentions because | had not stated whether the contentions were to be considered on
the basis of propriety or equity.

Colonel [Y] stated that | could not have contentions A and C considered on the basis of both
propriety and equity, and that | had to make a choice.
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