




CHALLENGING DISCHARGES FOR LEGAL ERRORS

legally support a discharge for misconduct/frequent
involvement is discussed in the chapter on unfit­
ness/misconduct.) Many of the issues discussed in
this section can often simply be classified as in­
stances in which the servicemember was treated un­
fairly. If that is the case, it should be argued that the
discharge was not only improper but inequitable.

12.9.2 IMPROPER USE OF THE ADMINISTRATIVE
PROCESS

12.9.2.1 Introduction

This section is interrelated with the following
section which discusses use of the administrative
process after a court-martial acquittal or when suc­
cessive ADBs are convened. This section, however,
touches on the serious problem of a military com­
mander who, to avoid the procedural requirements of
the. court-martial process under the Uniform Code of
Military Justice, resorts to the relatively "efficient"
administrative discharge system to punish a service­
member by issuing a bad discharge. While this is
really a political problem requiring a major overhaul
of the discharge system by 000 and/or Congress,
some use may be made of the following ap­
proaches.507

507 As early as 1960, the Court of Military Appeals' Annual Report
noted:

The unusual ihcrease in the use of the administra­
tive discharge since the code became a fixture has led
to the suspicion that the services were resorting to
that means of circumventing the requirements of the
code. The validity of that suspicion was confirmed by
Major General Reginald C. Harmon, then Judge Advo­
cate General of the Air Force, [who] declared that the
tremendous increase in undesirable discharges by
administrative proceedings was the result of efforts of
military commanders to avoid the requirements of the
Uniform Code.

A statistical breakdown of less than GDs demonstrates the mag­
nitude of the use of the administrative UD in place of court-martial
proceedings which could have adjudged BCDs or DDs:

UDs AS A PERCENTAGE OF ALL LESS THAN
HONORABLE DISCHARGES

FISCAL
YEARS ARMY NAVY MARINES AIR FORCE
1950-54 64.49% 40.16% 42.62% not available
1955-59 78.88% 59.66% 45.23% 74.76%

1960-64 86.960/0 67.490/0 61.49% 69.180/0
1965-69 87.15% 69.77°/Q 54.27% 73.75%
1970-73 92.30% 66.40% 80.50% 83.66%

From 1950 to 1973, 343,587 less than fully honorable discharges
were issued by the Army, 120,271 by the Navy, 80,588 by the Marine
Corps, and 51,432 by the Air Force.

The picture has not changed much in recent years as the follow­
ing figures demonstrate:
FISCAL
YEAR HD % GO % UD % BCD % DO % TOTAL
1974 609,580 88.6 45,9606.7 29,3364.3 2,988.4 315.0 688,179
1975 609,05888.3 48,9997.2 27,0154.0 3,598 .5 293 .0 682,952
1976 542,67486.1 53,1358.4 30,721 4.9 3,435 .5 229.1 63Q,194
1977 509,693 89.5 38,9226.8 18,1043.2 2,349.4 190.1 569,258
1978 446,870 90.5 29,6786.0 15,0543.1 1,823.4 160 .0 493,585

The effect of these trends has not gone unnoticed. See generally
[1977-1978] REPORT OF THE JOINT-SERVICE ADMINISTRATIVE DIs­
CHARGE STUDY GROUP Aug. 1978; Gen. Accounting Office Rep.
8-197168 MILITARY DISCHARGE POLICIES AND PRACTICES RESULT IN
WIDE DISPARTIES: CONGRESSIONAL REVIEW IS NEEDED Jan. 15, 1980.
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12.9.2.2 General Rules

Almost all service regulations disapprove of the
use of the administrative discharge process to cir­
cumvent the court-martial process.S08 Commanders,
however, often took specific allegations of miscon­
duct and included them in the "charges" at dis­
charge boards. This often occurred when the wit­
nesses were not available for a trial and written
statements were used at the board, which in itself
could also viola~e service regulations.so9

The administrative process sometimes begins
during a period of pretrial confinement. Waivers of
these ADBs in such circumstances could be arguably
invalid as coerced.

DoD directives prohibit pretrial· confinement
when an administrative discharge is the only pending
action.

It should be noted that a commander sometimes
uses the administrative process to spare the service­
member a worse fate at a court-martial when it ap­
pears that retraining at a rehabilitation center is not a
likely possibility, even thoUgh service regulations
often prohibit such motivating factors.

12.9.2.3 Relevant ORB Index Category

A94.12 (Arbitrary and capricious command ac­
tions).

12.9.2.4 Sample Contentions

#. [Include appropriate contentions from
Section 12.1.2.]

#. The applicant was charged with disre­
spect to 8g1. Y on June 1, 1970.

#. The applicant denied (s)he was disre­
spectful and presented statements of three wit­
nesses that Sgt. Y called him/her a "shitbird."

#. The court-martial charges were not re­
ferred to trial until June 10,1970.

#. Sg1. Y was transferred to Germany on
June 17, 1970.

#. The applicant was notified of adminis­
trative discharge proceedings for frequent in­
volvement on June 18, 1970.

#. At the applicant's ADS, discharge was
recommended for a UD for frequent involve-

508 The reason for this requirement is two-fold. First, a serious of­
fender should be criminally punished. Second; the administrative
process allows fewer rights to the servicemember. The following are
some of the rights usually unavailable (depending on the year) in an
administrative proceeding leading to a bad discharge: lawyer­
counsel; compulsory process of witnesses; suppression of illegally
obtained evidence; formal rules of evidence; access to a judge; a
higher standard of proof; a verbatim transcript; a separate sentenc­
ing hearing; mandatory appeal to a higher court; and access to a
lawyer on appeal. Pointing out these differences in cases where
there were factual disputes over acts of misconduct can be helpful in
casting doubt on the propriety of the use of the administrative pro­
cess. See DAJA-AL 1977/5067, 16 Aug. 1977 (no abuse of discretion
to refer case to an ADS where motivation was based on mental
status of rape victim and not lesser standard of proof, and dismissal
of charges after an Article 32 investigation did not amount to prior
acquittal).
509 See § 12.5.7.8.2 supra.
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CHALLENGING DISCHARGES FOR LEGAL ERRORS

ment based on two NJPs and the incident with
Sgt. Y.

#. It was an abuse of discretion for the DA
to allow the ADS to consider the charge of dis­
respect at a proceeding at which the applicant
could not confront Sgt. Y.

12.9.3 DOUBLE JEOPARDY OR MULTIPLE
BOARD PROCEEDINGS

12.9.3.1 Introduction

In some situations, the command tries to dis­
charge the servicemember by using more than one
proceeding. Over the years, service regulations have
evolved to prohibit some forms of double jeopardy.
The current standards approach is then available in
such situations.51o

12.9.3.2 General Rules

The double jeopardy issue is raised under the fol­
lowing circumstances:

• A servicemember was tried and convicted by a
court-martial which could have, but did not,
adjudge a punitive discharge, and an ADS fol­
lowed;511

510 See Gh. 21 infra.
511 There is no prohibition against such an action in the 000 ad­
ministrative discharge directive, but the Navy and Army have issued
guidance on the matter.

The Judge Advocate General of the Navy has held that there is a
strong Navy policy against basing an administratively-issued bad
discharge on such facts, although it is legally permissible. In JAG:
131.4 RTH:cck, Ser. 145, 7 Jan. 1972, the TJAG stated in part:

There has been long-standing concern expressed
by the Secretary of the Navy, however, about adminis­
tratively discharging members under conditions other
than honorable for the same conduct for which the
member was court-martialed but for which he was not
sentenced to a punitive discharge. As early as 1955,
Assistant Secretary Pratt stated that although a dis­
charge under conditions other than honorable cannot
be technically classified as punitive, the practical ef­
fect of such a discharge in the civilian community is
similar to that of a punitive discharge. (See SecNav
memo of 19 Jul. 1955 to CMC and GNP.) Furthermore,
having such a practical effect, the discharge under
conditions other than honorable in effect amounts to
an increase of the sentence approved for the court­
martial conviction. Secretary Pratt believed that only
under the most extraordinary and compelling circum­
stances should such discharges under other than
honorable conditions subsequent to court-martial
conviction for the same conduct be approved - and
then... always with care.

It was further reasoned that such a discharge in effect increased the
punishment approved by the convening authority of the previous
court-martial and that the 1955 policy was still valid. On August 22,
1974, an important change was issued to BUPERSMAN Art. 3420180,
reading in part, "it is generally inappropriate to award an undesir­
able discharge if last UGMJ action was court-martial which could
have awarded a punitive discharge and did not."

ADRB SOP, Annex F-1, para. 3.0, 44 Fed. Reg. 25,072 (Apr. 27,
1979) states the Army policy:

Juxtaposition of Court-Martial Versus Board Ac­
tion Processing. In some circumstances, board mem­
bers will observe that there has been a processing of
charge sheets and, simultaneously requests for ad­
ministrative board action on an individual soldier and
that the same offense is used as a catalyst in both ci r­
cumstances. By itself this is not in error. In short, it is
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• A servicemember was acquitted or had
charges dismissed at a court-martial and those
charges, or some of them, were the subject of
an administrative discharge proceeding;512

• A discharge authority, dissatisfied with the
recommendations of a board, ordered a new
board convened;513

• A new board was convened to hear charges
known at the time of the first board but not
presented;514 or

• A suspended. discharge was improperly va­
cated.515

These situations do not automatically render a
discharge improper, although they raise serious
questions about its fairness.

12.9.3.3 Relevant ORB Index Category

A02.32 (Improper vacation of suspended ad­
ministrative discharge).

12.9.3.4 Sample Contentions

#. [Include appropriate contentions from
Section 12.1.2.]

#. The applicant was convicted of posses­
sion of marijuana at a court-martial authorized
to award a punitive discharge.

#. The court-martial sentenced the appli­
cant to 30 days confinement on July 10, 1970.

#. On September 10, 1970, an ADS found
that the applicant was a drug abuser because of
the July 10 conviction and recommended a GO.

#. The GD for drug abuse was approved by
the DA, the same official who had referred the
possession charge to trial in July.

#. It was contrary to Navy policy to award a
less than honorable discharge based on the
same conduct for which a court-martial did not
include a discharge in the sentence [citation].

511 (continued)
perfectly permissible for a commander to process
charge sheets involving an offense while at the same
time using the commission of this offense as being
indicative of the culmination of a pattern of bad per­
formance on the part of an individual. However, if a
court-martial has occurred and could have, but did
not adjudicate a discharge, it is improper to use the
offense as a catalyst for a Board Action. Board mem­
bers must insure that there is a clear separation in the
manner in which a single offense is used to justify two
separate and distinct actions [emphasis added].

512 DoD Dir. 1332.14, enc/. 5, para. G, 29 Dec. 1976, prohibits the
issuance of a UD based in whole or in part on acts for which a ser­
vicemember was previously acquitted except when the disposition
was based on a "legal technicality." The Air Force had such a pro­
hibition as early as 1966 and currently omits the "legal technicality"
exception. See note 508 supra; DAJA-AL 1973/3564, 1 Mar. 1973; FD
77-01984A.
513 See DoD Dir. 1332.14, para. V.D. 7, enc/. 5, para. H. (prohibits
new board, except where there is evidence of fraud). Prior to 1965,
the DA could ignore the ADB recommendations and refer the case to
a new ADS. This improved the 1959 directive, which itself modified
prior lax provisions. See note 223 supra; but see note 221 supra.
514 ct. JAGA 1968/4912; 20 Nov. 1963, 13 Dig. 0ps., Enlisted Men
§ 81 (improper to refer to an ADS to consider discharge for
homosexuality where "unsuitability" was not proved at the first
board).
515 DoD Di r. 1332.14, 29 Dec. 1976, para. VI. See also §§ 12.5.7.10,
12.5.9 supra. Notice and a chance for rebuttal are often required.
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#. The GO that the applicant received was
improper because of #s above.

12.9.4 IMPROPER CONFESSIONS

12.9.4.1 Introduction

The Court of Military Appeals in United States v.
Ruiz516 held that Article 31, U.C.M.J., the military
equivalent of the fifth amendment privilege against
setf-incrimination, applies to administrative dis­
charges. 000, however, applies the case only to in­
st~nces in which involuntary urine samples are used
to support a discharge for drug abuse.516a Curiously,
however, the ORB Index lists Article 31 violations as
an :issue.517 A federal court has applied this holding
to :a large class of Army veterans who were dis­
charged based on urine samples. The recent appel­
late ruling affirming the district court recognizes the
broad sweep of the Ruiz holding.518

Despite the uncertainty of the legal effect of an
invalid confession at an ADB, the issue is worth rais­
ing; if possible, before a Review Board. Since 1951,
Arti:cle 31, U.C.M.J. has required that servicemembers
be advised of the right to silence when suspected of
an offense.519 Military authorities know, understand,
and unquestioningly obey Article 31. A violation is
viewed as a gross violation of basic requirements.
The average ORB member, like many senior officers,
has an innate suspicion of professional investigators
and might view an improper confession as a basis for
an upgrade as a matter of fairness.

516 23 C.M.A. 181,48 C.M.R. 797, 2 MIL. L. REP. 2063 (1974).
516a See § 12.5.7.8.4 supra; Ch. 15 infra (drug-related discharges).

Article 31, U.C.M.J., 10 U.S.C. § 831 reads:
COMPULSORY SELF-INCRIMINATION PROHIBITED

(a) No person subject to this chapter may compel
any person to incriminate himself or to answer any
question the answer to which may tend to incriminate
him.

(b) No person subject to this chapter may inter­
rogate, or request any statement from, an accused or
a person suspected of an offense without first inform­
ing him of the nature of the accusation and advising
him that he does not have to make any statement re­
garding the offense of which he is accused or sus­
pected and that any statement made by him may be
used as evidence against him in a trial by cou rt­
martial.

(c) No person subject -to this chapter may compel
any person to make a statement or produce evidence
before any military tribunal if the statement or evi­
dence is not material to the issue and may tend to
degrade him.

(d) No statement obtained from any person in vio­
lation of this article, or through the use of coercion,
unlawful influence, or unlawful inducement may be
received in evidence against him in a trial by court­
martial.

517 A01.21/22.
518 Giles v. Secretary, 475 F. Supp. 595, 7 MIL. L. REP. 2524 (D.D.C.
1979), aft'd 627 F.2d 554, 8 MIL. L. REP. 2318 (D.C. Cir. 1980). Giles
also held the Ruiz decision to be retroactive. But see United States v.
Armstrong, 9 M.J. 37;4, 8 MIL. L. REP. 2523 (C.M.A. 1980).
519 In April 1967, the Court of Military Appeals held that Miranda
rights must also be read to a suspect in custody. United States v.
Tempia, 16 C.M.A. 629, 37 C.M.R. 249 (1967). This means the addi­
tion of the advice of the right to appointed counsel to the Art. 31
warning in a criminal investigation. See MOYER, JUSTICE AND THE MIL­
ITARY §§ 2-200 to 2-295 (1972) (discussion of the military law of con­
fession).
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12.9.4.2 Violations of Article 31

Most confessions reduced to writing will be on a
form which includes the advice and waiver of rights.
However, proof of abusive questioning, if believable,
can be effectively used to rally the sympathy of the
Board. The extreme example would be physical coer­
cion, but a detailed description of more subtle inter­
rogation techniques can also produce the desired ef­
fect.

The regulations usually specifically require the
reading of Article 31 during the discharge proceed­
ing. This, in conjunction with Ruiz, requires that the
warning be given, even if only an administrative dis­
charge and not a court-martial is contemplated.520

Challenges to confessions can be for three pur­
poses:

• To challenge admissibility due to lack of
proper warning or its involuntary nature.

• To show that the contents of the confessio n
are entirely false and should be disregarded.

• To show that some of the contents are not en­
tirely true. This can often be done by relying
on the language used in the confession. Some
confessions are obviously written in language
unknown to the servicemembers and some are
obviously twisted to include street language.
This is particularly true in homosexual dis­
charge cases.521

Written confessions may contain several inten­
tional typographical errors in itialed by the service­
member. Sometimes this is done at the military au­
thority's instance to make the reader think the signer
has carefully read the confession.

After the Miranda decision (June 13, 1966), the
Navy (NIS) confession forms did not include the ad­
vice of the right to counsel for some time,' although
NIS regulations required that the rights be given in all
interrogations after August 23, 1966. Air Force (OSI)
and Army (CIO) regulations required the same advice.
While there is currently no clear legal support for the
exclusion of confessions obtained without the advice
of the right of counsel, it could be argued that the
violation of NIS, CIO, or OSI regulations bars the use
of the confession. 522

520 See also Giles v. Secretary, 475 F. Supp. 595 (D.D.C. 1979), aff'd,
627 F.2d 554 (D.C. Cir. 1980).
521 See Ch. 14 infra.
522 A letter from NIS to the authors reads in part as follows:

On August 23, 1966, this Headquarters set forth a re­
quirement to all NIS Special Agents that the following
be added to the warning then being afforded to mili­
tary suspects under Article 31 of the Uniform Code of
Military Justice:

"I advise you also that you have a right to consult
with a lawyer, if you desire. You also have the right to
have a lawyer present during this interview. You may
obtain a lawyer of your own choosing, or if you wish,
Navy (or Marine Corps) authority will appoint a lawyer
for you."
A ruling by the Court of Military Appeals (CMA) on
April 25, 1967 (United States v. Tempia) confirmed the
military suspect's right to the above advice. On Feb­
ruary 14, 1968, following a CMA ruling on U.S. vs.
Stanley, NIS added "without cost to you" to the above
warning addition. Finally, on April 25, 1968, as the re­
sult of a CMA ruling in United States vs. Westmore
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12.9.4.3 Relevant ORB Index Category

A01.22 (Evidence obtained in violation of Article
31, U.C.M.J., (self-incrimination) improperly consid­
ered).

12.9.4.4 Sample Contentions

#. [Include appropriate contentions from
Section 12.1.2.]

#. On [date] the applicant was interrogated
for six hours by CIO agents and (s)he was
threatened with a general court-martial if (s)he
did not confess.

#. Prior to this interrogation, the applicant
was not advised of his/her rights under Article
31, U.C.M.J.

#. The applicant had worked a 12-hour
shift prior to this interrogation, had not eaten
for 8 hours, and was suffering from the flu.

#. At the end of the interrogation, the ap­
plicant signed a confession.

#. At his/her ADS, the applicant denied the
contents of the confession.

#. The applicant now denies the contents
of the confession.

#. The confession was improperly consid­
ered because it was the result of coercion.

#. The confession was improperly consid­
ered because the applicant was not advised of
his/her rights under Article 31, U.C.M.J. United
States v. Ruiz, 23 C.M.A. 181, 48 C.M.R. 797
(1974) and Giles v. Secretary, 627 F.2d 554 (D.C.
Cir. 1980).

#. The contents of the confession should
not be considered because they are not true.

12.9.5 ERRONEOUS TRANSFER FROM THE
NATIONAL GUARD

12.9.5.1 Introduction

Normally a person is discharged from the Na­
tional Guard in order to enter active duty. A person is
sometimes erroneously transferred from the Guard to
the military. This cannot legitimately be done. If it is,
any subsequent bad discharge will be void because
the servicemember was never properly on active
duty.. If such a case arises, the appropriate regula­
tions should be consulted.

12.9.5.2 Sample Contentions

#. [Include appropriate contentions from
Section 12.1.2.]

#. On [date], the applicant was transferred
from his/her National Guard unit into the Army.

#. Regulations in effect at the time re­
quired a discharge from the National Guard
prior to active duty service.

522 (continued)
(February 23, 1968), NIS added to its warning re­
quirements the following provisions:

'" further advise you that you have the right to
terminate this interview at any time for any reason."

DUP81-12.9.4.3

#. The applicant's subsequent UO from the
Army was improper because {s)he was never
discharged from the NG and therefore the Army
never legally acquired jurisdiction over him/her.

12.9.6 DISCHARGE AFTER EXPIRATION OF
TERM OF SERVICE OR AFTER A CONSTRUCTIVE
DISCHARGE

12.9.6.1 Introduction

Absent a national emergency, servicemembers
may only be held beyond their normal term of service
for trial by court-martial523 (and in some cases for
hospitalization).524 However, there is no authority to
hold a servicemember to subject him/her to an ad­
ministrative discharge proceeding.525

Even though a serviceme-mber has already been
legally discharged, a command may decide to hold
the proceedings over again in order to give the ser­
vicemember a worse discharge. In such cases, the
legal issue is whether the servicemember was con­
structively discharged.526 Constructive discharge in-

~ volves the following issues:
• Was the first discharge legally issued by

proper authority?527
• At what time did the first discharge become ef­

fective ?528

12.9.6.2 Sample Contentions

#. [Include appropriate contentions from
Section 12.1.2.]

#. On July 10, 1970, the applicant was
given an HD as a conscientious objector.

#. On JUly 10, 1970, the applicant was
given an HD certificate and a DO 214.

#. At 10:00 a.m., on July 11, 1970, while

523 10 U.S.C. § 972; MANUAL FOR COURTS-MARTIAL (1969 rev. ed.),
para. 11 d.
524 See, e.g., 10 U.S.C. § 8446 (officers). See also 10 U.S.C. § 972
(permits extension of duty to make up lost time due to injuries result­
ing from misconduct). See JUSTICE AND THE MILITARY § 1-235; §
12.7.6 supra.
525 DAJA-AL 1979/3767, 2 Nov. 1979, [June 1980] ARMY LAW. at 30.
526 DA Pam. 27-21 quoted in DAJA-AL 1975/5171, 31 Oct. 1975 de­
scribes constructive discharge:

In the absence of a valid formal discharge, it may be
determined administratively that an enlisted person
was constructively discharged from the Army when
the conduct of both the member and the Army is such
that it is clear that both acquiesce in his discharged
status. Acquiescence may be demonstrated either by
inactivity for a substantial time or by an affirmative
act, such as another enlistment.
The absence of a valid formal discharge usually is the
result of an attempted discharge which is void. How­
ever, the mere giving of an invalid discharge, without
more, is not sufficient to establish that the recipient
has been constructively discharged. Army authorities
must have, or be charged with, knowledge giving rise
to a presumption of intent to discharge the member.

Military criminal cases often reach this issue. See JUSTICE AND
THE MILITARY, § 1-242.
527 Id.
528 Th~ dischar~e ~sually becomes effective at 12:01 a.m. the day
after discharge IS listed on the separation document. See JUSTICE
AND THE MILITARY §§ 1-231 to 1-243.
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visiting friends on the base, the applicant was
informed that the HD was a mistake and that
(s)he was being considered for discharge for
using drugs.

#. On July 20,1970, an ADS recommended
a GO for drug abuse.

#. [Regulation R] in effect at the time,
stated that a discharge was effective at 12:01
a.m. the date after discharge.

#. The applicant was properly discharged
at 12:01 a.m. on July 11 and the 10:00 a.m.
notification of the new discharge proceedings
was improper.

#. [Include appropriate contentions from
Section 12.1.2.]

#. The applicant's normal date of expira­
tion of term of service was July 10, 1970.

#. The applicant had no lost time during
his enlistment.

#. The applicant was held past his/her ETS
to stand trial by court-martial on July 30, 1970.

#. The applicant was acquitted at this CM.
#. The applicant was forced to undergo an

ADB on August 10, 1970, for the same charges
for which (s)he was acquitted at the CM.

#. The ADS had no jurisdiction to award
the applicant a less than honorable discharge
because (s)he was beyond his/her ETS and
could no longer be kept on active duty, the CM
charges having been resolved.

12.10 PROPRIETY ISSUES CHECKLIST

12.10.1 INTRODUCTION

This checklist is designed to catalogue the most
common propriety issues. It is not exhaustive. The
basic regulation under which the client was dis­
charged should also be reviewed to determine
whether other errors could have occurred. The Army
ORB has also published a checklist that corresponds
to the current version of AR 635-200.529 If no pro­
priety issues are detected, the applicant should con­
centrate on equity issues.

The checklist is broken down into three sections:
• Propriety issues arising out of common factual

situations such as an illegal discharge based
on urinalysis testing;

• More general propriety issues, such as a bad
discharge as a result of a wrongful denial of a
discharge for hardship; and

• Regulatory violations (this category generally
tracks the post-1966 discharge process).

The checklist then gives a reference to the ap­
propriate section of this chapter, to the relevant ORB
Index category, and any other relevant chapter(s).
The authors have tried to list the most logical ORB
Index category; however, cases are frequently not in­
dexed as a legally-trained person would expect.

12.10.2 CHECKLIST

12.10.2.1. Frequently Occurring Illegal Discharges

A01.08

A01.08

A01.02;
A01.04

INDEX CROSS-
CATEGORY REFERENCE

A01.2253O Ch.15

A01.30; Ch.15
A94.36

A02.10 Ch.17

A02.16 Ch.17

CHAPTER 12
REFERENCE

§ 12.5.7.8.4

§ 12.5.5

§ 12.5.7.3,
n.145

§ 12.5.7.7

§12.5,n.129

§12.5,n.137

§§ 12.5.3; 12.5.5,
n.115

ISSUE

GO or UO based in whole or in part on urinalysis
testing pre-July 1974.

GO or UD based on urinalysis testing or on volun­
tary adm ission to drug treatment program post-July
1974.

Marine discharged for civilian conviction where
servicemember was improperly permitted to waive
ADS (1966-1975).

Marines discharged by Marine Corps Reserve Forces,
Hq., Kansas City, from 1966-1976 with an improper
certification of the nonavailability of lawyer counsel.

Marine cases at Second Marine Aircraft Wing, Cherry
Point, N.C., Jan.-June 1974.

Marine common errors:
• Unauthorized delegation of authority to

convene ADS.
• Unauthorized delegation of authority to excuse

members.
• No notice could receive UD when waived ADS.

529 ADRB SOP Annex H-2-1, 44 Fed. Reg. 25,076 (Apr. 27, 1979).
530 A01.22 includes both A01.21/22. Just the second numbers, indi­
cating a positive finding, are listed to conserve space. See Ch. 10
supra (how to use the ORB Index).
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CHAPTER 12 INDEX CROSS-
ISSUE REFERENCE CATEGORY REFERENCE

• ADS finding must recommend retention or dis- § 12.5.7.10 A02.26
charge, and if the latter, what type.

• Improper advice CO will recommend HD or §12.5,n.115 A02.10;
GO but UD resulted. A02.08

• Civil conviction and no evidence in file; Marine A61.04 Ch.17
is not going to appeal.

• Lawyer counsel at ADS unless GCM authority § 12.5.7, n. 147 A02.16
certifies nonavailability of lawyer and states sub-
stitute's qualifications.

Discharge from retraining unit too early, before § 12.7.5 Ch.22
rehabilitation possible.

Where GO for unsuitability, at ETS, or for not- § 12.8.5 A03.00 Ch.16
for-cause reasons and ratings qualify member for HD.

12.10.2.2 General Propriety Issues

CHAPTER 12 INDEX CROSS-
ISSUE REFERENCE CATEGORY REFERENCE

Discharge based on conduct having no adverse § 12.4 A92.28 Ch. 14 (homo-
effect on military service or while veteran was serving sexuality); Chs. 16
in the inactive reserves. & 17 (bad debts;

civilian convic-
tions)

Discharge based on preservice or prior service §§ 12.5.7.8.3; AO1.12; A01 .10
conduct. 12.7.2.4

Servicemember should never have been in or should Ch.22
have been separated for reasons other than cause:

• Improper induction/enlistment. § 12.6.3.3 A06.00; A09.00;
A99.05; A99.08

• Medical discharge. § 12.6.2.3 A28.00; A31.00;
A93.22

• Conscientious objector discharge or non- § 12.6.2.1 A23.00; A93.26;
combatant status. A99.02; A99.44

• Hardship discharge or compassionate § 12.6.2.2 A35.00; A93.08;
reassignment. A99.04; A99.12

• Improper transfer from National Guard. § 12.9.5
• Improper activation of reservist. § 12.6.3.2

• Too young to enlist. § 12.6.3.4 A34.00
• Recruiter conduct. § 12.6.3.5 A09.00; A92.28;

A62.05

Disciplinary actions in record improper: § 12.7 A01.32
• Reprimands or admonitions. § 12.8.3 125.03

(BCMR)
• Article 15 or nonjudicial punishment: § 12.7.2 126.00; 126.01 ;

126.02; 126.04
(BCMR)

(i) Not a U.C.M.J. offense. § 12.7.2.2
(i i) Appeal not referred to JAG. § 12.7.2.3

(iii) Remote or from another enlistment. § 12.7.2.4 A03.06 Ch.17
(iv) Army Cases (1963-1971) where two years § 12.7.2.4
from date of punishment expired or ser-
vicemember transferred and one year from
punishment had passed.
(v) Army cases (1971-present) when two years §12. 7.2. 4

from date of punishment have passed;
• Courts-martial. Chs. 4,20
• Improperly recorded lost time. § 12.7.5

Improper performance ratings: § 12.8 A01.20;
A92.02
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ISSUE
• Mathematical error.
• No explanation for poor rating or failure to permit

comment or rebuttal.
• Rating given at a time not required by regulation.
• Rating motivated by irrelevant matters o·r not a

numerical rating permitted by regulation or
supported by misconduct required by regulation.

• Rating given 'while member worked outside
his/her occupational speciality.

Administration process used to avoid court-martial:
, • ADS followed CM where no discharge awarded.

• ADS followed CM where acquittal of some or all
charges occurred.

• Multiple ADSs.

• Improper confessions.

Discharge after ETS or after constructive discharge.

12.10.2.3 Regulatory Errors

ISSUE

Counseling and rehabilitative efforts:

• Rehabilitative transfer improperly waived or
inadequate.

• Failure to counsel regarding deficiencies.
• Failure to give adequate opportunity to improve.

Improper notice of discharge proceedings:
• Basis.

• Rights.
• Method.
• Timing.

• Too vague or general.

• Type discharge recommended.

Medical and/or psychiatric examination not properly
completed:

• By a nonpsychiatrist or nonphysician.

• When medical problems existed.

• Not conducted or too remote.

• Not sent to DA.
• Improper findings.
• Homosexuality.

12/65

CHAPTER 12
REFERENCE

§ 12.8.3
§12.8.1,
nne 486 & 489
§ 12.8.1, n. 485
§ 12.8.1, nne 487,
488 & 490

§ 12.8.1, n. 488

§ 12.9
§ 12.9.3, n. 487
§ 12.9.3, n. 488

§ 12.9.3, n. 489

§ 12.9.4

§ 12.9.6

CHAPTER 12
REFERENCE

§ 12.5.2

§ 12.5.2, nne 84,
86 & 87
§ 12.5.2, n. 81
§ 12.5.2, nne 82,
83 & 85

§§ 12.5.3; 12.5.5
§ 12.5.3, nne 91,
94 & 96
§ 12.5.3, n. 92
§ 12.5.3, n. 91
§ 12.5.3, nne 92
& 93
§ 12.5.3, nne 95,
96 & 97
§ 12.5.5, n. 50

§ 12.5.4

§ 12.5.4, n. 105

§ 12.5.4, nne 101
& 108-111;
§ 12.6.2.3
§ 12.5.4, nne 102
& 103
§ 12.5.4, n. 104
§ 12.5.4, n. 106
§ 12.5.4, n. 107

INDEX
CATEGORY

A01.20
A01.20

A01.20
A01.20

A01.20

A94.12
A94.12
A94.12

A94.12

A01.22

INDEX
CATEGORY

A24.02; A24.06.
See also list­
ings under
each reason
for discharge.
A24.02; A24.04

A24.02; A24.04
A24.02; A24.04

A01.02; A01.04
A01.02; A01.04

A01.02; A01.04
A01.02; A01.04
A01.02; A01.04

A01.02; A01.04

A01.02; A01.04

A01.06; A40.06;
A40.08; A42.02;
A46.06. See
also listings
under each
reason for
discharge.
A01.06

A01.06

A01.06
A57.06

CROSS­
REFERENCE

Ch.22

CROSS­
REFERENCE

Ch.22

Ch. 16 (unsuit­
ability)

Ch.14
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CHAPTER 12 INDEX CROSS-
ISSUE REFERENCE CATEGORY REFERENCE

Waiver of rights: § 12.5.5 A02.10
• Attempted withdrawal. § 12.5.5, n. 122 A02.30
• Coerced or not intelligent waiver. § 12.5.5, nn. 112, A02.10

113 & 11 8-121 ;
§ 12.5.10

• For another type of reason for discharge. § 12.5.5, nn. 114 A02.10
& 115

• Based on misadvice of rights or inadequate § 12.5, nn. 116, A02.08; A02.06;
counsel 117 & 121 A02.04; A02.12;

A02.18
• No waiver or waiver not permitted (Marine civil § 12.5.5 A02.10

conviction cases 1966-1975).
• Inadequate time to decide. § 12.5.5, n. 121 A02.10
• Failure of DA to consider servicemember's § 12.5.5

statement.

Commanding officer's report: § 12.5.6 A01.02. See
also listings
under each
reason for
discharge.

• Improper contents (arrests without convictions, § 12.5.6, nn. 125 A01.20; A01.32
improper conduct ratings, etc.) &127;§12.8

(performance
ratings)

• Omits favorable information (medals, prior § 12.5.6, n. 124 A02.02
service, mitigating medical report, etc.).

• Preservice or prior service conduct or evidence of § 12.5.6, nn. 125 A01.10; A01.12
acquittals. & 126

• No clear reason for discharge or not explanation § 12.5.6, n. 128 A01.14
why not for another reason.

Discharge Board Procedures: § 12.5.7
• Properly convened. § 12.5.7.1, n. 129 A01.08
• Proper members. § 12.5.7.2, A02.14

nn. 136-138
• Multiple minor errors. § 12.5.7.1, n. 134
• Legal advisor biased or recorder previously § 12.5.7.2!

represented servicemember. nn. 139 & 140
• Improper or inadequate counsel: § 12.5.7.3 A02.16

(i) Post-1965 in cases where UD could be issued, § 12.5.7.3, A02.16
a lawyer required. n. 141

(ii) No counsel. § 12.5.7.3, A02.16
n. 143

(iii) No time to consult. § 12.5.7.3,
n.144

(iv) Failure to certify and state reason for, by § 12.5.7.3, A02.16
proper authority, nonavailability of lawyer where nn. 141
nonlawyer used, and give qualifications for & 145-148
nonlawyer (post-1965).
(v) Ineffective or unqualified counsel. § 12.5.7.3, A02.18

nn. 150, 151
• Inadequate notice of hearing date, time to pre- § 12.5.7.4,

pare or interview witnesses. n.153
• Burden and standard of proof improper. § 12.5.7.5-.6
• Improper command influence or interference. § 12.5.7.7 A02.22
• Evidence at ADB: § 12.5.7.8

(i) Hearsay and lack of opportunity to question § 12.5.7.8.2 A02.20;
witnesses (use of written statements, failure to A01.26;
call witnesses requested by servicemember, etc.). A01.28
(ii) Irrelevant but damaging evidence (psychiat- § 12.5.7.8.3 A01.32;
ric statements preservice or prior-service conduct A01.10;
arrest without conviction, etc.). A01.12
(iii) Illegally obtained evidence (searches, con- § 12.5.7.8.4; A01.24; Ch. 15 (drugs)
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CHAPTER 12 INDEX CROSS-
REFERENCE CATEGORY REFERENCE

12.9.4 A01.22
§ 12.5.7.8.4 A01.22 Ch.16

§§ 12.5.7.8.5; A01.32
12.9.3

§ 12.5.7.10 A02.26

§ 12.5.7.10,
nn. 213 & 214

§§ 12.5.7.9; A01.18
12.5.8
§ 12.5.8, n. 218 A01.18

§ 12.5.9 A01.08
A02.28; A01.32

ISSUE

fessions, compelled urinalysis).
(iv) Psychiatric exam as basis for unsuitability
discharge with no Art. 31 warnings.
(v) Evidence of an offense for which ser­

vicemember had been acquitted previously or
where it was heard by another ADS.
(vi) ADS finding unsupported by the evidence of
record.

• No ADS finding why better discharge not
appropriate.

Legal review contains additional adverse matters,
misstatements, or omits favorable information:

• Legal review omitted after an ADS hearing.

Discharge Authority's Action:
• More severe than ADS recommendation, or

based on subsequent misconduct.
• Improperly referred to the new ADS.

• UD directed by officer without general
court-martial convening authority (usually must
be a general, full colonel, or Navy captain) or
improperly delegated.

• Improper vacation of suspended discharge.

Discharge in lieu of court-martial ("good of service")~

• Court-martial could not have given a punitive
discharge.

• Was legally impossible.

• Request resulted from mass counseling in
stockade.

• Not intelligently made or a result of duress.

• Without counsel.
• Prior to preferral of charges.
• Withdrawal or request denied.

12/67

§§ 12.5.9; 12.5.7.8.
5;12.9.3
§ 12.5.9, nn. 223, A01.08
225 & 226

§§ 12.5.9; 12.9.3 A02.32
n.515

§ 12.5.10
§ 12.5.10, A70.04
nn.240-243
§ 12.5.10, nn. 230 A70.14; A70.16
& 231
§ 12.5.10, n. 228

§ 12.5.10, nn. 229 A70.12
& 234-238
§ 12.5.10, n. 232 A70.08
§ 12.5.10, n. 233 A70.02
§ 12.5.5, n. 122 A70.10

Ch.19
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APPENDIX 12A

DR·B/BCMR DECISIONS

These cases are arranged numerically by service. The volume of cases and the imprecise manner
in which they are indexed requires counsel to pursue his/her own research to assure completeness.
The authors would appreciate having any other significant cases called to their attention.

A. CASE LISTS

These lists of cases are provided for convenience. They do not represent a complete listing of
cases cited in Chapter 12. Other cases are digested in footnotes accompanying the text at places
discussing the particular subjects at issue in these cases. Copies of cases cited in supporting briefs
should accompany the briefs and may be obtained by contacting: DA Military Review Boards Agency,
ATTN: SFBA (Reading Room), 1E520 The Pentagon, Washington, D.C. 20310.

1. ARMY ORB

AD 79-06522; AD 79-03008; AD 79-01913; AD 79-01817; AD 79-01545; AD 79-01423; AD 78-04434;
AD 78-04244; AD 78-03509; AD 78-02779; AD 78-02175; AD 78-01854; AD 78-01710; AD 78-01519; AD
78-01504; AD 78-01277; AD 78-01028; AD 78-00928; AD 78-00922; AD 78-00722; AD 78-00649; AD
78-00622; AD 77-12757; AD 77-12463; AD 77-11678; AD 77-10836; AD 77-10497; AD 77-10173; AD
77-10158; AD 77-10085; AD 77-09707; AD 77-09463; AD 77-09209; AD 77-09046; AD 77-08637; AD
77-08635; AD 77-08341; AD 77-07186; AD 77-04006; AD 77-01799; AD 7X-18337; AD 7X-17664; AD
7X-16593A; AD7X-16439A; AD 7X-15859V; AD 7X-13342; AD 7X-11050; AD 7X-10481; AD 7X-08118; AD
7X-05787; AD 7X-05278; AD 7X-04789; AD 7X-04209; AD 7X-03612; AD 7X-02996A; AD 7X-00070.

2. AIR FORCE ORB

FD 79-00840; FD 79-00190; FD 78-01997; FD 77-01984; FD 77-01660V.

3. MARINE ORB

MD 79-02481; MD 79-01432; MD 78-04777; MD 78-03676; MD 78-03540; MD 78-01420; MD 78­
01290; MD 78-01198; MD 78-00946; MD 78-00940; MD 78-00610; MD 78-00295; MD 78-00171; MD
78-00104; MD 77-03809; MD 77-03748; MD 77-02896; MD 77-00357; MD 76-52197; MD 7X-06053A; MO
7X-05167; MD 7X-04052; MD 7X-01902A; MO 7X-00153.

4. NAVY BCNR

NC 78-03522; NC 78-02778; NC 78-02256; NC 77-06080; NC 77-03378; NC 76-02666.

5. NAVY ORB

NO 79-01902; NO 79-00696; NO 79-00666; NO 78-02322; NO 78-02256; NO 78-00796; NO 78-00444;
NO 78-00107; ND 77-02280; NO 7X-04181A; NO 7X-0097A.

B. DIGESTS OF CASES RELIED UPON

1. ARMY ORB

AD 79-06522 (UD upgraded to GO because, although applicant had been discharged for unsuita­
bility and medically disqualified from reenlistment, he was erroneously permitted to reenlist two
months later).
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AD 79-03008 (applicant had appeared before an ADS and was recommended for separation with
a UD on basis of C&B and inability to adjust; DRB felt that applicant should have been discharged for
unsuitability).

AD 79-01913 (GD upgraded to HD because six months continuous active service not completed
prior to discharge as required by regulation). See AD 78-03863 (same).

AD 79-01817 (UD upgraded to HD; applicant had enlisted with AFQT <;>f 28, and, prior to the
33-day AWOL for which he requested a GOS discharge, was being processed for an unsuitability
discharge).

AD 79-01545 (JAG review of the discharge proceedings incorrectly stated that applicant had been
convicted by SPCM for possession of a substantial amount of heroin; erroneous information prejudi­
cial).

AD 79-01423 (UD upgraded to HD; applicant inducted into Army after being discharged from Navy
with UD for drug involvement and homosexual activity; prior unconcealed and unwaivable UD was
"moral bar" to induction).

AD 78-04434 (commander's report citing two Art. 15s from a previous enlistment was prejudicial
to applicant; there was no MSE).

AD 78-04244 (ADS held three years after applicant received an SPCM and served his sentence in
confinement; transcript of ADS revealed that reasons for separation were minor - the way applicant
wore socks and the way he drove car).

AD 78-03509 (GD upgraded to HD because applicant should never have been inducted with an
AFQT of 19, recognized as a mental deficiency severely curtailing ability to serve).

AD 78-02779 (UD upgraded to HD because applicant had been advised that he was facing SCM
for AWOL and had requested GOS, but was later processed for GOS for an Art. 85 without being
informed of change; personal problems and drugs were mitigating).

AD 78-02175 (applicant had waived right to ADS contingent upon receiving HD, but approving
authority directed GD).

AD 78-01854 (upgrade "[i]n absence of any indication that the quality of service was below that
which could be recognized as honorable service").

AD 78-01710 (applicant had waived his right to ADS, provided that he be given GD or HD).
AD 78-01519 (UD upgraded to HD because applicant was improperly inducted after informing

military authorities of pending criminal charge for armed robbery).
AD 78-01504 (commander included SPCM from a prior enlistment in his report to discharge au­

thority).
AD 78-01277 (separation for homosexual acts was not to be applied to those who engaged in

homosexual acts due to immaturity or intoxication, as applicant had).
AD 78-01028 (UD upgraded to GD based on inadequate counseling, despite record of two Art.

15s, 1 SCM, and 24 days lost time).
AD 78-00928 (GO under EDP upgraded to HD based on discharge before applicants had been in

their units 60 days). See AD 78-03817, AD 77-08708, AD 77-07420, AD 77-00878 (same).
AD 78-00922 (UD upgraded to HD; applicant requested a transfer under 600-332 para. 8e, requir­

ing sealing of confinement records upon restoration of a prisoner; transfer denied, but applicant not
given sufficient opportunity to improve before discharge action initiated).

AD 78-00722 (insufficient evidence to have charged applicant with offenses).
AD 78-00649 (UD upgraded to HD because applicant was erroneously inducted after having failed

induction for physical reasons).
AD 78-00622 (an Art. 15 included from a previous enlistment; discharged one month after being

sent to retraining brigade). See AD 79-01998, AD 79-01630, AD 77-06711, FD 78-0066 (similar).
AD 77-12757 (UD upgraded to GO because applicant had signed a statement acknowledging

impact of a GO but not acknowledging impact of a UD).
AD 77-12463 (commander included SCM that had been set aside in his report to the discharge

authority). See AD 78-00681.
AD 77-11678 (UD for frequent involvement upgraded to GD because applicant was given insuffi­

cient time to prove himself after being sent to retraining brigade, despite three Art. 15s, one SPCM,
and 43 days lost time).

AD 77-10836 (considerable doubt whether the applicant could have been found guilty of the
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charges, and he should not have been allowed to request discharge 'for offenses which command did
not believe were credible).

AD 77-10497 (UD upgraded to GD because commander's report contained statement that "appli­
cant during his AWOL period has been arrested by civil authorities for delivery of heroin and was
pending trial for this offense").

AD 77-10173 (applicant's UD upgraded to GD where only evidence of guilt was weak statement by
third party; applicant had four years and nine months of satisfactory service, and battalion and
brigade commanders had recommended that he be given GD).

AD 77-10158 (GD upgraded to HD because applicant had been erroneously enlisted and charged
with AWOL while under mistaken impression that her enlistment contract had been voided).

AD 77-10085 (applicant was not fUlly aware of weakness of evidence against him; commander
forwarded charges long enough after receiving lab report to indicate he knew evidence did not sup­
port charges).

AD 77-09707 (rights were not adequately protected during EDP discharge process absent agree­
ment in writing to receipt of GO).
" AD 77-09463 (review by SJA did not include applicant's prior Vietnam service; thus DA did not
have knowledge of applicant's service and awards earned there).

AD 77-09209 (GD under EDP upgraded to HD because th,ere were no documents in applicant's
file supporting counseling by CO).

AD 77-09046 (applicant with criminal record improperly inducted with recruiter's help; recruiting
HQ directed that applicant's moral waiver not be approved, but DD Form 47 reflected that the moral
waiver was granted, citing Recruiting Command's denial of waiver; record silent concerning attempts
by applicant to secure release from service on grounds of erroneous induction).

AO 77-08637 (UO upgraded to GD in part because of command's failure to state reason for dis­
charge; medical and family problems and good postservice record found mitigating).

AD 77-08635 (applicant not properly notified by certified mail of discharge action).
AD 77-08341 (UD upgraded to GO because applicant's AFQT score of 10 fell below minimum

standard at time of applicant's entry; full relief denied because test scores not essential to AWOL that
ultimately led to discharge).

AD 77-07186 (applicant reportedly failed to demonstrate promotion potential, but commander
made report after applicant completed 38 weeks in missile school; applicant discharged five months
later as E-4).

AD 77-04006 (UD upgraded to GO on suspicion that applicant did not qualify for induction be­
cause of history of psychiatric treatment and drug addiction, including two month hospitalization
during year prior to induction).

AD 77-01799 (reservist's; GO for failure to attend training upgraded because applicant had two
previous HDs, did not have any remaining training obligation, and missed fewer drills than the
number on record).

AD 7X-18337 (applicant was told he could not apply for CO discharge and therefore never pur­
sued his application; applicant had been severely punished while in service for his antiwar-motivated
misconduct and had received postservice psychiatric counseling).

AD 7X-17664 (discharge "reflected an attempt by the command to punish because of applicant's
approved non-combatant status").

AD 7X-16593A (UD upgraded to HD because "severe family problems ... served to mitigate the
seriousness of the offenses for which he requested a separation").

AD 7X-16439A (use of preservice record was prejudicial). See AD 77-06289, FNC 76-4271 (same).
AD 7X-15859V (applicant's AWOL stemmed directly from religious belief and denial of his request

for CO status; his request for CO status was approved by every commander except the Secretary of
the Army).

AD 7X-13342 (no paper waiver because applicant had not signed a statement of intention not to
appeal his conviction as required by civil conviction discharge procedures).

AD 7X-11050 (UO upgraded to GO because lack of counseling or rehabilitative efforts and lack of
waiver found to violate regulations and be prejudicial).

AD 7X-10481 (UO upgraded to GD; applicant was conscientious objector at time of induction, but
error on original DD Form 47 failed to note applicant's CO status).
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AD 7X-08118 (UD upgraded to GD; applicant erroneously inducted after repeated attempts to
secure 3A classification as being married and a father; Selective Service recommended discharge
one year after applicant's first request, but additional seven months passed before recommendation
implemented).

AD 7X-05787 (ORB found prejudicial error where record was silent concerning counseling and
where rehabilitative transfer was not waived; disciplinary record consisted of two Art. 15s, one SCM,
one SPCM, and 116 days lost time).

AD 7X-05278 (UO upgraded to GO; applicant had spent nine months in a mental hospital prior to
induction but draft board ignored information; due to continual problems stemming from his inability
to adjust or learn basic skills, applicant was recycled three times and finally went AWOL).

AD 7X-04789 (UD upgraded to GD because notice to applicant of impending separation cited
"inability to adjust to Army life" and C&B diagnosis may have led applicant to believe he was being
separat~d for unsuitability which, at worst, carries discharge of GO).

AD 7X-04209 (discharge was based primarily upon events, actions, and charges that were shown
to be unsupported by Art. 32 investigation).

AD 7X-03612 (a civil conviction for possession of marijuana included, although evidence sub­
mitted indicating no criminal proceedings for alleged offense). See ND 7X-02556 (similar).

AD 7X-02996A (misconduct stemmed entirely from sincere objections to war; request for a CO
discharge had been denied three times, although applicant had done everything possible to convince
Army of his sincerity).

AD 7X-00070 (applicant inducted as noncombatant and later given UD/misconduct for frequent
incidents because he refused to continue training and went AWOL; UD upgraded to GD because
"acts of indiscipline were misguided attempts to correct the situation after his request for legal dis­
charge as C/O was denied"). See AD 7X-00248 (same); AC 77-05274 (BCD to GD).

2. AIR FORCE ORB

FD 79-00840 (UD upgraded to HD because applicant was erroneously enlisted, having previously
been medically discharged from Coast Guard for mental illness associated with alcohol abuse; re­
cruiters were aware of applicant's prior discharge and failed to investigate details adequately).

FD 79-00190 (GO upgraded to HO where applicant had not been properly counseled by his com­
mander, nor administered nonjudicial punishment, nor court-martialed for any offense for which he
was discharged; not all available rehabilitative efforts were made prior to processing for discharge).

FD 78-01997 (applicant's rights prejudiced when commander failed to advise him in writing that
he was being recommended for less than honorable discharge, as required by discharge directive).

FD 77-01984 (UO upgraded to HO because record failed to show that legal review or command­
er's review was made to insure that offense chargeable under U.C.M.J. had been committed; no
evidence in record supported charges, and applicant's acquittal at court-martial should not have
been considered or mentioned in recommendation for approval of his request for discharge).

FD 77-01660V (applicant's willful disobedience of direct order to report for duty motivated by
conscience and objections to participation in Vietnam War; record included two years of outstanding
service including one year in Southeast Asia prior to discharge).

3. MARINE ORB

MD 79-02481 (GO upgraded to HD because MARCORSEPMAN para. 6002.20 authorized HO for
recruits administratively discharged prior to completion of recruit training; applicant was suffering
from inguinal hernia at time of enlistment that was diagnosed by military physicians within two weeks
of applicant's enlistment; applicant refused to undergo surgery and was discharged for COG/
erroneous enlistment).

MD 79-01432 (Marine with final average conduct mark of 4.0 and final average duty proficiency
mark of 3.0 should, under MARCORSEPMAN para. 6003.1 b, have received HO).

MD 78-04777 (recomputation of applicant's final average conduct and proficiency marks showed
them to be 3.975 for conduct and 3.975 for proficiency, or 4.0 and 4.0 when computed to the final
~enth of a point as required by IRAM para. 4008.5).
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MD 78-03676 (final conduct and proficiency marks of 2.5 and 1.9 were not supported, as required
by MARCORSEPMAN para. 6004.3, by entries on page 11, 12, or 13).

MD 78-03540 (GD upgraded to HD where applicant had revealed extensive criminal record and
probation status to recruiter, but was nevertheless enlisted; additional arrests and convictions were
disclosed and applicant was admin"istratively discharged, although his drill instructor had recom­
mended retention).

MD 78-01420 (mark assigned for conduct was based on SPCM that was later disapproved and
was too low to reflect period in which there were no violations of the U.C.M.J.).

MD 78-01290 (nothing in applicant's service record substantiated inference of disciplinary prob­
lems warranting GD; Board found marks assigned upon discharge to be punitive in nature).

MD 78-01198 (UD upgraded to GD because notice of recommendation for administrative dis­
charge stating that process Bcould lead" to "a General Discharge under honorable conditions" was
inadequate and could have led applicant to believe that he would receive at worst a GO).

MD 78-00946 (UD upgraded to GD because applicant's objections to war mitigated his missing 32
scheduled reserve drills, even though he failed to complete application for CO status).

MO 78-00940 (IRAM para. 4008 authorized a conduct mark of zero only for GCM conviction or for
desertion; applicant received a zero in conduct despite not having deserted nor having had a GCM).

MD 78-00610 (two 3.0 conduct marks in twelve-day period prior to transfer were not justified nor
reflective of applicant's thirteen months of service in Vietnam).

MD 78-00295 (UD upgraded to GO because applicant received no formal counseling).
MO 78-00171 (conduct marks.of 3.0 and 3.6 awarded within one month, without indication in

record that applicant was guilty of any infractions; Board held that the low marks, lacking any appar­
ent justification, should be disregarded). See MD 78-00940 (similar).

MO 78-0104 (applicant's request for discharges GOS showed 58 days UA instead of the actual 28
days; error undetected by the SJA).

MO 77-03809 (IRAM suggests mark of 2.3 for not more than one SCM or 2 NJPs involving con­
finement or reduction in grade, or for negative performance in human relations; applicant was as­
signed 2.3 on record of 1 NJP and no courts-martial; Board found no record of negative performance
or attitude in human relations by applicant except for statements.made in discharge package).

MO 77-03748 (applicant had only eleven days creditable service between induction and admis­
sion to hospital and no marks until day of discharge, when he was assigned a 2.0; Board found the
mark inconsistent with IRAM para. 4008.6 and punitive in nature).

MO 77-02896 (applicant's final conduct mark of 2.0 was not justified by any misconduct of record
and should not be considered).

MO 77-00357 (UO upgraded to GO because applicant's acts of AWOL and missing movement
resulted from serious objection to war; failure to apply for CO status excused because attributed to
ignorance of procedure).

MO 76-52197 (CO's report contained extract of court-martial conviction for sale of drugs which
failed to show that conviction had been reversed on review).

MO 7X-06053A (no evidence of charges brought before a court-martial in applicant's service rec­
ord; conduct mark accompanying improper rank reduction was also considered improper and was
ignored in recomputing average marks).

MD 7X-05167 (UD upgraded to GO because applicant received no counseling or rehabilitative
efforts).

MD 7X-04052 (applicant had a diagnosed neurosis at time of enlistment, making him ineligible for
service; failure of recruiter, who was aware of applicant's psychiatric history, to investigate further
constituted either negligence or intentional failure to follow procedures; enlistment was erroneous
and voidable by either applicant or government).

MD 7X-01902A (UO upgraded to GO on grounds that it was inequitable to discharge applicant
with UD because of homosexuality which he had made known at the time of induction).

MD 7X-00153 (inappropriately low marks on last day). See ND 7X-03139A (similar).

4. NAVY BCNR

NC 78-03522 (GO upgraded to HO because BCNR found applicant who had enlisted with an AFQT
score of 36 was unsuited to military life).
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NC 78-02778 (average conduct mark was result of three marking occasions, the one on which
app·licant received a poor mark covering a period of nine days at beginning of applicant's hospitaliza­
tion; Board noted that conduct marks are not generally issued for periods less than thirty days, that
unfavorable marks are generally supported by disciplinary actions, that applicant's record contained
no evidence of a disciplinary action, and that his medical condition explained his substandard per­
formance over the nine-day period).

NC 78-02256'(BUPERSMAN 3410150.8(b)(1) requires a behavior grade report if a member's ser­
vice record is closed out after 90 days of the current reporting period have elapsed; low grade re­
ceived by applicant was not required because 90 days had not elapsed).

NC 77-06080 (voided discharge changed to GD and applicant credited with two years service
because of recruiter's participation in concealment of applicant's prior criminal record).

NC 77-03378 (BCD upgraded to GD because of applicant's illiteracy (second grade education)
and borderline intelligence (IQ 74)).

NC 76-02666 (the low marks assigned after decision to discharge applicant for unsuitability
should be omitted from consideration).

5. NAVY ORB

NO 79-01902 (BUPERSMAN 3410150.10 states that a 2.00r 1.0 is justified based on unsatisfactory
conduct, disliking and flouting authority, undependability, repeated commission of minor offenses, or
conviction of a major offense; Board found no page 13 entry in SR to substantiate the 2.0).

NO 79-00696 (numerical marks being higher than the standards set in BUPERSMAN 3410150.15,
reliance on the letter marks is not appropriate).

NO 79-00666 (presumption of regularity was invoked to require that marks missing from appli­
cant's service record for his first 20 months of service were sufficiently high to warrant HO).

NO 78-02322 (discharging command failed to comply with BUPERSMAN 3410150.12 requiring
that adverse matters be referred for statement of the member and endorsed by the commanding
officer, and that, if the member does not desire to make a statement, a page 13 entry be prepared and
signed by the member stating this). See AD 77-10420, MO 78.,01290, NO 79-02479, NO 79-02444, NO
79-00539, NO 79-00466, NO 79-00446, NO 78-02429, NO 78-00107, NO 7X-05685A, NO 7X-01766A
(same).

NO 78-02256 (BUPERSMAN 3410150.13 suggests marks of 2.6 or 2.8 when a servicemember is
occasionally lax in obeying commands/regulations, is of questionable dependability, or has not had
more than one SCM conviction or more than two NJPs during the period of evaluation). .

NO 78-00796 (upgraded to HO because commander had awarded applicant's conduct marks in
violation of the guidelines provided in regulations). See NO 79-05605, NO 78-01476, NO 78-00726, NO
78-00357, NO 78-00283, NO 78-00091, NO 7X-04027 (similar).

NO 78-00444 (discharge issued while applicant was serving a sentence deprived him of rehabilita­
tive effects of confinement).

NO 78-00107 (2.0 grade in military behavior was not adequately justified and was based, at least
in part, upon an earlier NJP and therefore "duplicious" with the military behavior grade assigned the
previous month).

NO 77-02280 (applicant applied for aCO discharge, but Navy delayed so long in approving it that
command discharged him on other grounds in the meantime).

NO 7X-04181A (GO upgraded to HO because applicant's last set of marks was a result of the
character and behavior disorder for which he was discharged and should be eliminated from consid­
eration).

NO 7X-0097A (improper discharge procedures when the applicant waived his rights on the condi­
tion that he would receive a GO and the CNP failed to approve a GO).
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APPENDIX 128

COMPARISON OF NDRB AND ADRB RATING POLICIES

A. NORB: Administrative Bulletin No. 16, 30 Aug. 1979

... In reviews in which ... marks are substantial or determining factors affecting the type of
discharge, it is essential that records of proceedings address the propriety and equity of the marks
recorded in service records.

Where marks are not matters of issue, it is sufficient to' include a state·ment ... to the effect that
the Board has examined the marks in the context of [cited regulations] effective at the time of dis­
charge....

Where marks are matters of issue ... [f]indings regarding the issue must then be made so as to
establish all the facts pertinent to the issue.. '..

B. ADRB SOP, Annex 0-1, SFRB Memo 6-79,15 Aug. 1979 (See also App. 15C infra.)

... The following abbreviations will be used [for ORB report]:
Excellent EX .
Satisfactory SAT
Good GO
Fair FR
Poor PR
Unsatisfactory UNS
Unknown UNK
No entry NE

2. Averaging rating as follows:
(a) Where the rating period is covered by a DA Form 2166-4, the most prevalent adjectival rating

will be assigned as the representative rating for the period.
. . . If there is a split, the higher rating will be reflected. If there is a three way split, the middle

rating (Above Average in the example) will be assigned as the rating for the period. If each of the 6
areas is rated differently, the rating reflected will be "Average." The following abbreviations will be
used:

Oustanding OSTDG
Excellent EXC
Above Average AS AV
Average AVER
Bel.ow Average SL AV
Unsatisfactory UNS

(b) When the rated period is covered by a DA Form 2165-5 or DA Form 2166-5A, the numerical
rating from section H, DA 2166-5 or section I, DA 2165-5 will be entered for the period.

(c) Where there are duplicative or overlapping ratings covering the same period of time, the
higher rating will be used.

(d) If there are no entries or the record has been destroyed, the NE entry will be made for the
entire period of service as a single line entry.

(e) Calculating periods covered.

c. AUTHOR'S DISCUSSION

The Army ORB resolves all doubt in favor of the applicant on all issues. ADRB SOP, Annex F-1,
para, 1.h, 44 Fed. Reg. 25,068 (Apr. 27, 1979). Other common sense approaches to Army ratings
appeared in the instructions issued during the Special Discharge Review Pi ogram (SDRP). See Ch. 23
infra; 4 MIL. L. REP. 6017, 6034-5 (1976). While these instructions apply only to the liberal SDRP, they
might be useful by way of analogy, particularly the concepts of "looking behind" ratings and "overall
ratings."
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Overall Ratings. During the SDRP, the ADRB did look to the general ETS criteria for guidance in
non-ETS cases. ADRB Memo. (Apr. 11, 1977) (discussed at 4 MIL. L. REP. 6017, 6035 (1976».

AR 635-200, para. 1-9d(2) provides that a member's service will be characterized as honorable
where the servicemember has "conduct ratings of at least 'Good' " and "efficiency ratings of at least
'Fair'."

The Army ORB memorandum indicates that the servicemember's ratings will be "totaled" and
"averaged" to arrive at a rating in each category that characterizes the entire period of service.

Looking Behind Ratings. Low ratings may not always be an accurate reflection of conduct and
efficiency during the entire rating period. The Army ORB memo of April 20, 1977, 44 Fed. Reg. 25,103
(Apr. 27, 1979) implicitly recognizes this problem and allows for "looking behind" the ratings to
determine a "believable pattern of recording the ... [conduct and efficiency] of an individual." Typi­
cal is a last entry of unsatisfactory coincidental with the awarding of a UD even though the records
clearly suggest that a higher rating is appropriate.

Significantly, the Army Pre-Review Checklist instructs the preparerlanalyst to "Disregard CONI
EFF ratings at discharge, how many MaS [months] SVC was CON below GOOD __, EFF below
FAIR __ ...." The Army ORB memorandum of April 11, 1977 emphasizes "the months of service
that conduct and efficiency ratings, prior to the last ratings given which were related to the final
discharge procedure, were below those necessary for award of an honorable discharge had a normal
tour been completed." [Emphasis added.] See also Testimony of Secretary of Army Alexander (re­
ported at 4 MIL. L. REP. 6034 (1976)).
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APPENDIX 12C

MISCELLANEOUS REGULATIONS

A. ADRB sOP, Annex 0-1, SFRB Memo 3-79, 4 Apr. 1979, 44 Fed. Reg. 25,098 (Apr. 27, 1979) [Ex­
cerpts]

1. . .. paragraph 1-9(d)(2) of AR 635-200, as it read prior to 19 May 75, precluded the exercise of
discretion and mandated an Honorable Discharge for any servicemember discharged by reason of
ETS who ... had:

a. conduct ratings of at least "GOOD."
b. efficiency ratings of at least "FAIR."
c. no conviction by a general court-martial and
d. not more than one conviction by special court-martial.

2.... characterization of other than ETS discharge is governed by specific guidance contained
in the chapter of AR 635-200 which authorized applicant's separation prior to ETS, as well as the
more general guidance of chapter one.

B. AR 635-200, ch. 1 [Excerpts]

(1) ... Issuance of an honorable discharge will be conditioned upon proper military behavior and
proficient performance of duty during the member's current enlistment of current period of service
with due consideration for the member's age, length of service, grade, and general aptitude. Where a
member has served faithfully and performed to the best of his ability and has been cooperative and
conscientious in doing his assigned tasks, he may be furnished an honorable discharge. Where there
have been infractions of discipline, the extent thereof should be considered, as well as the serious­
ness of the offense(s). A member will not necessarily be denied an honorable discharge solely by
reasons of a specific number of convictions by courts-martial or actions under Article 15 of the Uni­
form Code of Military Justice. -It is the pattern of behavior ... which should be considered the govern-
ing factor .

(2) an honorable discharge may be furnished when disqualifying entries are outweighed by
subsequent honest and faithful service.... [W]hen, in the opinion of the office effecting discharge,
these [offenses] have not been too serious and severe, and the remainder of the service in the enlist­
ment has been such that an honorable discharge would have been granted had the conviction not
occurred, an honorable discharge may be awarded. When there is doubt as to whether an honorable
or general discharge should be furnished, the doubt should be resolved in favor of the individual.

(3) Where otherwise ineligible, an individual may receive an honorable discharge if he has during
his current enlistment period of obligated service, or any extension thereof, received a personal dec­
oration, or is separated as a result of a disability incurred in line of duty.

(4) Regardless of previous record, a former prisoner with a suspended discharge who was re­
stored to duty to complete an existing enlistment or obligation to serve will be furnished the type of
discharge certificate to which his service subsequent to restoration entitles him.
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