




























































































THE DISCHARGE REVIEW SYSTEM

before they decide the cases. This practice is prob-
ably unlawful.142

Another type of document created in some
BCMR reviews is a legal or medical advisory opin-
ion.’3 The BCMR may also obtain other evidence
(such as FBI reports) or military investigative reports
(such as CID or OSI reports), from sources outside
the BCMR.144 Access to any advisory opinions or evi-
dence gathered by the BCMR is important so that the
applicant can rebut any unfavorable information in
these documents. Failure to honor the applicant’s re-
quest for these documents normally results in an
offer by the BCMR to present the case to a new panel
of Board members.

Ih a case involving a BCD or DD, the record of
the court-martial leading to the discharge can also be
obtained. 1442

9.4.9 HOW THE BCMR DECIDES APPLICATIONS:
WITH OR WITHOUT A HEARING

Once a BCMR panel has received an application
for consideration, regulations provide that “[e]ach
application and the available military or naval records
pertinent to the corrective action requested will be
reviewed to determine whether to authorize a hear-
ing, recommend that the records be corrected with-
out a hearing, or deny the application without a hear-
ing.” %5 Recommended corrections are forwarded to
the service’s Secretary for final action.!4®

9.4.10 BCMR HEARING PROCEDURES

An applicant is entitled to at least 30 days prior
notice of the date of a BCMR hearing, except that an
earlier date may be set if the applicant waives this
entitlement in writing.'¥” After the applicant receives
notice of the hearing, the Board must be notified in
writing at least 15 days prior to the date set for the

142 The failure to provide access to Examiner's briefs before the
BCMR decides a case appears to violate the Privacy Act, 5 U.S.C.
§ 552a(d)(1), and the due process clause of the fifth amendment.
Seemingly to avoid a federal court decision on this matter, BCMRs
have been known to grant applicants formal hearings in cases in
which counsel persist in the request for access to the Examiner's
briefs before BCMR consideration of the case. BCMRs always re-
lease Examiner’s briefs to applicants before formal hearings.
143 For example, an Army BCMR regulation (32 C.F.R.
§ 581.3(h)(1)(ii) provides that “[T]he Board is authorized to call upon
the Office of the Secretary of the Army and the Department of the
Army General and Special Staffs for investigative and advisory ser-
vices and upon any other Department of the Army agency for assis-
tance, within the specialized jurisdiction of that agency.”
144 Each BCMR's regulations (32 C.F.R. §§ 581.3(f)(1)(i)(b),
723.6(a)(2), 865.12(a)(2)) provide that:

Whenever, during the course of its review of the case,

it appears to the Board's satisfaction that the facts

have not been fully and fairly disclosed by the records

or by the testimony and other evidence before the

Board, the Board may require the applicant to obtain,

or the Board may obtain, such further information as

it may consider essential to a complete impartial de-

termination of the facts and issues.
1442 See Ch. 6 supra.
145 32 C.F.R. §§ 581.3(c)(5)(i), 723.3(e)(1), 865.7(a).
146 Id.
147 The applicant (and counsel) is mailed a notice stating the time
and place of the hearing. See 32 C.F.R. §§ 581.3(d)(2)(i), 723.4(b)(1),
865.8(b)(1).
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hearing, of the applicant’s plans to attend the hearing
(or not), the name of the applicant’s counsel, and the
names of the witnesses that the applicant intends to
have testify at the hearing.148
Three modes of representation are available to
an applicant at a BCMR hearing:'4°
e The veteran may appear at the hearing without
counsel;
e The veteran may appear at the hearing with
" counsel; or
e The veteran may not appear at the hearing, but
have counsel represent him/her there.
Arrangements for attendance of witnesses at a
BCMR hearing must be made by the applicant, at the
applicant’s expense. BCMRs have no subpoena
power.!5¢
On the day of the hearing, the applicant (and
counsel) is usually given an opportunity to review the
applicant’s original military personnel and medical
records, which have been transferred from the Na-
tional Personnel Records Center to the Board. The
hearing is convened by the Chairman of the Board,
who is responsible for the conduct of the hearing and
the rulings. BCMRs are not limited by legal rules of
evidence, but are required to maintain reasonable
bounds of competency, relevance, and materiality.’5?
All testimony before the BCMR is required to be
given under oath or affirmation. The proceedings of a
Board hearing, and the testimony given, must be re-
corded verbatim.152
The conduct of the hearing is left to the appli-
cant. The same format suggested for DRB hearings is
suggested for BCMR hearings. 1522
Once the applicant has notified the BCMR that
(s)he (and/or counsel) will be present at a hearing,
the applicant must notify the Board as soon as possi-
ble if events occur that will prevent him/her from at-
tending the hearing as expected. If the applicant is
absent without good cause and timely notice to the
Board, it may then consider the case on the basis of
all material then before it, including, but not limited
to, the application for correction, any documentary
evidence filed in support of the application, any brief
submitted, and all available records. The Board is
also empowered in this event to make ‘‘such other
disposition of the case as is indicated under the cir-
cumstances.’'153
The Board may continue a hearing on its own
motion. A request for continuance by or on behalf of
the applicant may be granted by the Board if a con-
tinuance appears necessary to insure a full and fair
hearing.'%4
If the Board authorizes a hearing, but the appli-
cant does not desire to appear at one, the application
will be considered on the basis of the record before

148 See 32 C.F.R. §§ 581.3(d)(2)(ii), 723.4(b)(2), 865.8(b)(2).

149 See 32 C.F.R. §§ 581.3(d)(1), 723.4(a), 865.8(a).

150 See 32 C.F.R. §§ 581.3(d)(4), 723.4(d), 865.8(d).

151 See generally 32 C.F.R. §§ 581.3(e)(2), 723.5(b), 865.10(a).

152 Id.

152a See §§ 8.6, 9.2.11.4 supra (suggested format for presenting a
case before a DRB).

153 See 32 C.F.R. §§ 581.3(e)(2), 723.5(b), 865.10(a).

154 See 32 C.F.R. §§ 581.3(e)(3), 723.5(c), 865.11.
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THE DISCHARGE REVIEW SYSTEM

" the Board. The Board’s reason for authorizing a hear-
ing is almost certainly to allow for the presentation of
further evidence in a close case, in order to de-
termine if an upgrade is warranted. Declining a hear-
ing under these circumstances is tantamount to re-
fusing an opportunity to strengthen a case for up-
grade that is hanging in the balance.

BCMRs are flexible about postponements of
hearing dates so that applicants can raise enough
money to travel to Washington, D.C.

9.4.11 WITHDRAWING AN APPLICATION

BCMR regulations provide that a Board may
permit an applicant to withdraw application without
prejudice at any time before the Board proceedings
are fowarded to the Secretary of the military depart-
ment involved.'55

9.4.12 BCMR STANDARDS OF REVIEW

Unlike DRBs, BCMRs have not published the
standards they use to review applications.'® The
BCMRs have not stated that they consider them-
selves bound by DoD’'s uniform discharge review
standards, as to applications for an upgrade in dis-
charge, nor is there any public rule, policy, or other
guideline to that effect.

It is true though that BCMR decisions in dis-
charge review cases are indexed according to DRB
index categories, which track the uniform standards.
Moreover, BCMR practice appears to be to apply cur-
rent favorable administrative discharge policies in
upgrading discharges. BCMRs also rely heavily on
postservice conduct as grounds for an upgrade.!562
In addition, if the DRB improperly applied the DoD
uniform standards in the applicant’s case, the BCMR
should consider it to be an error that may warrant an
upgrade.

BCMR regulations do not address the issue of
what weight or deference is given to a DRB decision
denying the applicant a complete upgrade in dis-
charge. The intent of Congress in creating them was
for BCMRs to provide an independent civilian review
of applications which DRBs had previously denied
complete relief.157

155 See 32 C.F.R. §§ 581.3(f)(1)(d)(iv), 723.6(d), 865.12(d).

156 Each BCMR's regulations provide that
The Board may deny an application if it determines
that insufficient relevant evidence has been presented
to demonstrate the existence of probable material
error or injustice. The Board will not deny an applica-
tion on the sole ground that the record was made by
or at the direction of the President or Secretary in
connection with proceedings other than proceedings
of a Board for the Correction of Military [or Naval]
Records.

32 C.F.R. §§ 81.3(c)(5)(ii), 723.3(e)(2), 865.7(b).

What the BCMRs consider to be “'sufficient relevant evidence”
or “material error or injustice’’ has not been stated except in the
context of individual adjudications.

1562 See § 20.3.3.3 infra (discussion of the significance of postser-
vice conduct of applicants seeking upgrades from BCDs or DDs).

157 The Court of Claims has held that BCMRs violate their statutory
authority when they base a decision, or unduly rely upon the advice
or opinions of military personnel. See Proper v. United States, 154 F.
Supp. 137, 139 Ct. Cl. 511 (1957). The same principle seems appli-
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9.4.13 BCMR’S AND SECRETARIAL REVIEWING
AUTHORITY’S DECISIONAL DOCUMENT

The type of decisional document the applicant
receives depends in part upon how the BCMR han-
dles the case.

9.4.13.1 Denial Without a Hearing

When the BCMR denies an application without a
hearing, it must prepare and promptly mail to the ap-
plicant (and counsel) a ‘“brief statement of the
grounds for denial.” 572 This statement must include
enough of an explanation for the applicant to under-
stand why the Board rejected the applicant’s argu-
ments for an upgrade.?s®

9.4.13.2 Partial or Complete Relief
Recommended Without a Hearing

When the BCMR decides without a hearing that
partial or complete relief should be granted, it pre-
pares a written statement of findings, conclusions,
and recommendations. No regulation defines what
should be in such a statement. This statement, to-
gether with the record of proceedings, is forwarded
to the Secretary of the military department or to the
Secretary’s designee.

157 (continued)

cable when a BCMR unduly relies upon the decision of a DRB in an
applicant’'s case. Additional authority for the proposition that the
BCMRs must conduct a review independent of the DRB decision is
the settlement in Urban Law Institute of Antioch College, Inc. v. Sec-
retary of Defense, Civ. No. 76-0530, 4 MiL. L. REP. 6012 (D.D.C. Jan.
31, 1977). Paragraph 5B(2)(b) of the Stipulation of Dismissal in that
case states

that although the [BCMR] must independently con-

sider the entire record in each application brought be-

fore it, in cases previously considered by a Discharge

Review Board convened pursuant to 10 U.S.C. § 1553,

the [BCMR] and/or reviewing authority may, in whole

or in part, incorporate by reference in the Statement

of Ground(s) for Denial any statement made by the

DRB. ...
1578 See 32 C.F.R. §§ 581.3(c)(5)(v), 723.3(e)(5)-(6), 865.7(d).
58 This requirement derives from the settlement in Urban Law Insti-
tute of Antioch College, Inc. v. Secretary of Defense, and appears in
BCMR regulations. According to the settlement in the Urban Law
Institute case,

The brief statement of the grounds for denial shall in-

clude the reasons for the determination that relief

should not be granted, including the applicant’s

claims of constitutional, statutory and/or regulatory

violations rejected, together with all essential facts

upon which the denial is based, including, if appli-

cable, factors required by regulation to be considered

for determination of the character of and reasons for

a discharge. Attached to the statement shall be any

advisory staff opinions considered by the Board not

fully set forth in the statement and any minority opin-

ions. Counsel and applicant will be informed that the

name and final vote of Board members will be fur-

nished or made available upon request.
See 32 C.F.R. §§ 581.3(c)(5)(v), 723.3(e)(5)-(6); see also 32 C.F.R.
§ 865.7(d).

Before the settlement in 1977 in the Urban Law Institute case,
the only statement prepared by BCMRs in denials of relief without
hearing was that the applicant was denied “on the grounds of insuf-
ficient relevant evidence to demonstrate the existence of probable
material error or injustice.” See Stichman, Developments in the Mili-
tary Discharge Review Process, 4 MIL. L. REP. 6001, 6002 (1976). See
also Van Bourg v. Nitze, 388 F.2d 557, 563 (D.C. Cir. 1967); Knehans
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THE DISCHARGE REVIEW SYSTEM

9.4.13.3 BCMR Decision When a Hearing Is
Granted

When the Board authorizes a hearing, it prepares
a statement of findings, conclusions, and recom-
mendations after the hearing. This statement, to-

gether with the record of proceedings, is forwarded

to the Secretary of the military department or to the
Secretary’s designee for final action.

9.4.13.4 Secretarial Reviewing Authority’s
Denial of Complete Relief

On every application which is forwarded to the
Secretary or Secretary’s designee and which thereaf-
ter results in a Secretarial decision to deny complete
relief (for example, a decision to upgrade a UD to a
GD, but not to an HD), the Secretarial reviewing au-
thority’s decision must be sent to the applicant and
counsel and must include a brief statement of the
grounds for denial, except where the reviewing au-
thority expressly adopts wholly or in part any state-
ment of grounds for denial by the BCMR.159

9.4.13.5 Secretarial Reviewing Authority’s
Grant of Complete Relief

When the applicant receives the full upgrade in
discharge requested, BCNR and Army BCMR regula-
tions provide that the applicant and counsel are enti-
tled, upon request, to receive a copy of the final find-
ings, conclusions, and recommendations in the
case.’®0 The regulations of the Air Force BCMR make
clear that all decisional documents, including those
of the Secretarial reviewing authority and the Board,
are to be automatically sent to the applicant (and
counsel) with the decision.'®’

9.4.13.6 Requests for Further Consideration or
Reconsideration

When the applicant applies for further considera-
tion or reconsideration,'¢'a and the case is referred
to a panel of Board members for a decision, the same
preparation and mailing requirements apply for deci-
sional documents as for original applications.

158 (continued)

v. Alexander, 566 F.2d 312, 317, 5 MiL. L. ReP. 2383 (D.C. Cir. 1977)
cases in which the BCMRs used this language in denying the appli-
cant relief without a hearing). After the Urban Law Institute case,
such unenlightening statements no longer suffice. The statement of
grounds for denial must be addressed to the particular circum-
stances of the individual's case, especially if the applicant has made
some contentions why relief should be granted.

159 See Urban Law Institute of Antioch College, Inc. v. Secretary of
Defense, Civ. No. 76-0530, 4 MiL. L. REP. 6012, 6014 (D.D.C. Jan. 31,
1977) (at para. 5B(1)(b)). The definition for what must be included in
a Secretarial reviewing authority statement of grounds for denial is
exactly the same as that for a BCMR statement of grounds for denial.
See note 158 supra.

160 See 32 C.F.R. §§ 581.3(f)(3)(ii)(b), 723.8(d)(2).

161 See 32 C.F.R. §§ 865.13, 865.14(f).

1613 See § 9.4.15infra.
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9.4.14 LACK OF OPPORTUNITY TO PARTICIPATE
IN THE SECRETARIAL REVIEW PROCESS

An applicant and counsel do not have an oppor-
tunity to view the BCMR’s statement of findings,
conclusions, and recommendations to the Secretarial
reviewing authority before the reviewing authority
decides the case. This is in sharp contrast to the pro-
cedures of the Navy DRB, where an applicant is pro-
vided an immediate opportunity to view the DRB’s
decisional document, and to submit for the Secretar-
ial reviewing authority’s consideration, a statement in
further support of the application. It is arguable that
the failure of BCMRs to provide such an opportunity
is unlawful.162

9.4.15 FURTHER CONSIDERATION AND
RECONSIDERATION: APPLICATIONS FILED
AFTER A PREVIOUS BCMR DENIAL

9.4.15.1 Subsequent Applications After a Denial
of Relief Without a Hearing

When a BCMR denies relief without a hearing,
the denial is not irreversable. It does not mean that
the applicant’s case could never show material error
or injustice, but that thus far the applicant has pre-
sented ‘‘insufficient relevant evidence . . . to demon-
strate the existence of probable material error or
injustice’''83 to allow the Board to grant relief.

Thus, BCMR regulations uniformly provide that
an applicant may submit “‘new relevant evidence’ at
a later date.'63a |f an applicant previously denied re-
lief without a hearing submits another application
form and attaches any evidence or argument that was
not reviewed by the Board before, the application will
be treated as though it were an original applica-
tion.164

62 The Administrative Procedure Act, 5 U.S.C. § 557(c), requires that
such an opportunity be provided in certain adjudications in agencies
that are required by statute to hold hearings on applications.
BCMRs, unlike DRBs, are not required by statute to hold such hear-
ings, so § 557 does not apply to them. However, the due process
clause may require that such an opportunity be provided to BCMR
applicants. See Koniag, Inc. v. Kleppe, 405 F. Supp. 1360, 1370
(D.D.C. 1975), aff'd, 580 F.2d 601 (D.C. Cir. 1978), cert. denied, 439
U.S. 1052 (1979).
63 These regulations state:
Denial of an application on the grounds of insufficient
relevant evidence to demonstrate the existence of
probably material error or injustice is without preju-
dice to further consideration in the event new relevant
evidence is submitted. The applicant will be informed
of his privilege to submit newly discovered relevant
evidence for consideration.
32 C.F.R. §§ 581.3(c)(5)(ii), 723.3(e)(2), 865.7(b).
163a Id.
64 Each of the BCMR’s regulations provide:
All requests for further consideration may be initially
'screened by the staff of the Board to determine
whether any evidence or other matter (including, but
not limited to, any factual allegations or any argu-
ments why the relief should be granted) has been
submitted by the applicant that was not in the record
at the time of any prior Board cansideration. If such
evidence or other matter has been submitted, the re-
quest will be forwarded to the Board for a determina-
tion [on the merits]. If no such evidence or other mat-
ter has been submitted, the applicant will be informed
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THE DISCHARGE REVIEW SYSTEM

Applicants should not hesitate to file a sub-
sequent application requesting further consideration
after a denial of relief without a hearing, anytime
new evidence or argument presents itself.1642 [f a
number of years has passed since the original denial
without a hearing, it is particularly advisable to file
another application.165

9.4.15.2 Subsequent Applications After a Denial
of Relief by the Secretarial Reviewing Authority

BCMRs do not have final decision-making au-
thority over applications for upgrades in discharge;
the only final decision occurs if there is Secretarial
review, which follows either a hearing or a Board
recommendation for an upgrade without a hear-
ing.'%%a QOnce the Secretarial reviewing authority
makes a decision, it is final except for the possibility
of reconsideration.’®® Presumably, it is more likely
that an applicant can obtain relief upon “further con-
sideration’ then it is upon ‘‘reconsideration.”

164 (continued)

that his/her request was not considered by the Board

because it did not contain any evidence or other mat-

ter that was not in the record at the time of any previ-

ous Board consideration.
32 C.F.R. §§ 581.3(c)(5)(iii), 723.3(e)(3), 865.7(c).
1648 See § 9.4.4.6 supra.
85 In Heiler v. Williams, Civ. No. 76-912, 4 MiL. L. REP. 3009 (D.D.C.
Dec. 16, 1976), the Army BCMR agreed as part of the settlement in
the case to have a panel of Board members consider again applica-
tions for upgrades in discharge that were submitted by applicants
who had been denied upgrades by the BCMR on first application
and denied by BCMR staff personnel on second application, rather
than referring the second application to a panel of Board members
for a decision. See note 141 supra. The Army BCMR accomplished
its reviews in 1977 and 1978 of cases in which second applications
were denied between 1971 to 1976.

The results of these reviews show that passage of time alone
can increase the chance of an upgrade at the BCMR. Of the 200
cases reviewed by the Army BCMR pursuant to the Heiler settlement,
113 (56.5%) resulted in an upgrade, even though the first application
for an upgrade had been denied. See quarterly reports from Army
BCMR to counsel for plaintiff in Heiler regarding Army BCMR im-
plementation of the Heiler settlement (on file with the National Vet-
erans Law Center). Army BCMR personnel admitted that the main
reason for this high rate was that the Boards applied current, more
liberal standards, rather than because the veteran submitted new,
persuasive evidence in the second application.
165a BCMR denials of relief without hearings are not technically
considered to be final decisions. See § 9.4.15.1 supra.

166 Army BCMR and the BCNR regulations provide that

Reconsideration. After final adjudication, further

consideration will be granted only upon presentation
by the applicant or newly discovered relevant evi-
dence not previously considered by the Board and
then only upon recommendation of the Board and
approval by the Secretary. . . .

32 C.F.R. §§ 581.3(f)(4), 723.9.
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APPENDIX 9A
DISCHARGE REVIEW BOARDS’ ENABLING STATUTE
(10 U.S.C. § 1553)

§ 1553. Review of discharge or dismissal

(a) The Secretary concerned shall, after consulting the Adminis-
trator of Veterans’ Affairs, establish a board of review, consisting
of five members, to review the discharge or dismissal (other than a
discharge or dismissal by sentence of a general court-martial) of
any former member of an armed force under the jurisdiction of his
department upon its own motion or upon the request of the former
member or, if he is dead, his surviving spouse, next of kin, or legal
representative. A motion or request for review must be made with-
in 15 years after the date of the discharge or dismissal.

(b) A board established under this section may, subject to review
by the Secretary concerned, change a discharge or dismissal, or is-
sue a new discharge, to reflect its findings.

(c) A review by a board established under this section shall be
based on the records of the armed forces concerned and such other
evidence as may be presented to the board. A witness may present
evidence to the board in person or by affidavit. A person who re-
quests a review under this section may appear before the board in
person or by counsel or an accredited representative of an organiza-
tion recognized by the Administrator of Veterans’ Affairs under
chapter 59 of title 38.

Added Pub.L. 85-857, § 13(v)(2), Sept. 2, 1958, 72 Stat. 1267, and
amended Pub.L. 87-651, Title I, § 110(a), Sept. 7, 1962, 76 Stat. 509.
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APPENDIX 9B
BOARD FOR CORRECTION OF MILITARY RECORDS’ ENABLING STATUTE
(10 U.S.C. § 1552)

(a) The Secretary of a military department, under procedures es-
tablished by him and approved by the Secretary of Defense, and act-
ing through boards of civilians of the exccutive part of that military
department, may correct any military record of that'department
when he considers it necessary to correct an error or remove an in-
justice. Under procedures prescribed by him, the Secretary of the
Treasury may in the same manner corrcct any military record of the
Coast Guard. Except when procured by fraud, a correction under
this section is final and conclusive on all officers of the United
States.

(b) No correction may be made under subsection (a) unless the
claimant or his heir or legal representative files a request therefor
before October 26, 1961, or within three years after he discovers the
error or injustice, whichever is later. However, a board established
under subsection (a) may excuse a failure to file within three years
after discovery if it finds it to be in the interest of justice.

(¢) The department concerned may pay, from applicable current
appropriations, a claim for the loss of pay, allowances, compensa-
tion, emoluments, or other pecuniary henefits, or for the repayment
of a fine or forfeiture, if, as a result of correcting a record under
this section, the amount is found to be due the claimant on account
of his or another’s service in the Army, Navy, Air Force, Marine
Corps, or Coast Guard, as the case may be. If the claimant is dead,
the money shall be paid, upon demand, to his legal representative.
However, if no demand for payment is made by a legal representa-
tive, the money shall be paid—

(1) to the surviving spouse, heir, or beneficiaries, in the or-
der prescribed by the law applicable to that kind of payment;
(2) if there is no such law covering order of payment, in the
order set forth in section 2771 of this title; or
(3) as otherwise prescribed by the law applicable to that
kind of payment.
A claimant’s acceptance of a settlement under this section fully sat-
isfies the claim concerned. This section does not authorize the pay-
ment of any claim compensated by private law before October 25,
1951.

(d) Applicable current appropriations are available to continue
the pay, allowances, compensation, emoluments, and other pecuniary
benefits of any person who was paid under subsection (c¢), and who,
because of the correction of his military record, is entitled to those
benefits, but for not longer than one year after the date when his
record is corrected under this section if he is not reenlisted in, or
appointed or reappointed to, the grade to which those payments re-
late. Without regard to qualifications for reenlistment, or appocint-
ment or reappointment, the Secretary concerned may reenlist a per-
son in, or appoint or reappoint him to, the grade to which payments
under this section relate.

(e) No payment may be made under this section for a benefit to
which the claimant might later become entitled under the laws and
regulations administered by the Administrator of Veterans’ Affairs.
Aug. 10, 1956, c. 1041, 70A Stat. 116; June 29, 1960, Pub.L. 86-533,
§ 1(4), 74 Stat. 246.
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APPENDIX 9C

DISCHARGE REVIEW BOARDS’ PROCEDURES AND STANDARDS

(See also proposed rules affecting 32 C.F.R. §§
70.5(b)(8) and (b)(9)i) (46 Frp. Re:. 42,876
(Aug. 25, 1981) and 46 Frp. REG. 43,186 (Aug.
27, 1981) respectively.)

Sec.
70.1
70.2
70.3
70.4

Purpose.

Applicability and scope.
Definitions.

Policy and responsibilities.
70.5 Discharge review procedures.
70.6 Discharge review standards.

AvuTHORITY: Title 10, U.S.C. 1553 and Title
38, U.S.C. 101 and 3103, as amended by Pub.
L. 95-126, October 8, 1977.

§70.1 -Purpose.

(a) This part establishes uniform
policies, procedures and standards for
the review of discharges or dismissals
in accordance with Title .10, U.S.C.
1553. In furtherance of such purpose,
this part

(1) Provides for discharge review by
application or on motion of a DRB,
and the conduct of discharge reviews
and standards to be applied in such re-
views which are designed to ensure
historically consistent uniformity in
execution of this function, as required
by the provisions of Pub. L. 85-126.

(2) Assigns responsibility for admin-
istering the program.

(3) Makes provision for public in-
spection, copyving, and distribution of
DRB documents through the Armed
Forces Discharge Review/Correction
Board Reading Room.

(4) Provides an cpportunity for
former members administratively dis-
charged under other than honorable
conditions to make application to the
DRB's withiout regard to the normal
15-year periocd in which an application
must be made and estabiishes January
1, 1280, as the date by which such ap-
plications must be submitted.

(b) Ncthing in this part changes or
modifies in any way the portions of
the separate service regulations that
irmplement the requirements of Stipu-
lation of Dismissal, Civil Actiocn No.
76-530, United States Court for the
District of Columbia “Urban Law In-
stitute of Antioch College, Inc., et al.,
Plaintiffs v. Secretary of Defense, et
al., Defendants,” January 51, 1977.

§70.2 Applicabiiity and scope.

The provisions of this part apply to
the Office of the Secretary of Defense,
the Military Departments, the Organi-
zation of the Joint Chiefs of Staff and,
by agreement with the Secretary of
Transportation, to the Coast Guard,
and to all Reserve Components there-
of in the conduct of discharge reviews.

§70.3 Deofinitions.

(a) Discharge Review Board (DRB).
An administrative board ccnstituted
by the Secretary concerned and vesteqd
with discretionary authority to review
discharges and dismissals under the
~ provisions of Title 10, U.S.C 1553. 1t

may be configured as one main ele-
ment or two or more elements as des.

DUP81-9C

ignated by the Secretary concerned.

(b) DRB Panel An elemcnt of g
DRB, consisting of five members, au-
thorized by the Secretary concerned
to review discharges and dismissals.

(c) Applicant. A former member of
the Armed Forces who has been dis-
charged or dismissed administratively
in accordance with the directives of
the Military Departments or by sen-
tence of a special court-martial under
Title 10, U.S.C., 801 et seq. (Uniform
Code of Military Justice) and, in accor-
dance with statutory and regulatory
provisions: (1) Whose case is heard by
the DRB concerned at the request of
the former member, or, {f he or she is
dead, the surviving spouse, next-of-
kin, or legal representative; or (2)
whose case is heard on the DRB'’s own
motion, which includes reviews re-
quested by the Veterans Administra-
tion under Title 38, U.S.C. 101 and
3103, as amended by Pub. L. 95-126.

(d) Counsel/Representative. An indi-
vidual or agency designated by the ap-
plicant who agrees to represent the
applicant in a case before the DRB. It
Includes, but is not limited to: A
lawyer who is a member of the bar of
a Federal Court or of the highest
court of a State; an accredited repre-
sentative designated by an organiza-
tion recognized by the Administrator
of Veterans Affairs; a represerntative
from a State agency concerned with
veterans affairs; and representatives
from private organizations or local
government agencies.

(e) President, DRB. A person desig-
nated by the Secretary concerned and
responsible for the supervision of the
discharge review function and other
duties as assigned.

(f) Hearing examincation. The pro-
cess by which a designated officer of a
DRB prepares a presentation for con-
sideration by a DRB in accordance
with reguiations prescribed by the
Secretary cencerned.

(g) DRB Traveling/Regional Pcnel
A DRB panel that conducts discharge
reviews in a location outside the
Washington, D.C. area.

(h) Discharge. A general term used
in this part which includes dismissal
and separation or release from active
or inactive militay status, as well as ac-
tions which accomplish a complete
scverance of all military status. This
term also includes the assignment of a
reason for such discharge and charac-
terization of service.

(i) Discharge Review. The process by
which the reason for separation, the
procedures followed in accomplishing
separation, and the characterization of
service are evaluated. This term in-
cludes determinations made under the
provisionrs of Title 38, U.S.C.
3103(e)(2).

§ 70.4 Poilcy and responsitilities,

(a) Under the provisions of Title 10,

U.S.C. 1553, the Secretaries of the

Military Departments and the Secre-
tary of Transportation for the Coast
Guard have the authority for final de-
cision and the responsibility for the
operation of their respective discharge
review programs.

(b) The Assistant Secretary of De-
fense (Manpower, Reserve Affairs and
Logistics) is delegated the authority
to: (1) Resolve all issues concerning
DRBs which cannot be resolved
among the Military Departments, (2)
ensure uniformity among the Military
Departments in the rights afforded
applicants in discharge reviews, and
(3) modify or supplement this part in
a manner consistent with the policies
set forth herein.

(c) The Secretary of the Army is des-
ignated the administrative focal point
for DRB matters. In meeting this re-
sponsibility, the Secretary shall:

(1) Effect necessary coordination
with other governmental agencies re-
garding continuing applicability of
this Part and resolve administrative
procedures relating thereto.

(2) Review suggested modifications
to this part, including implementing
directives; monitor the- implementing
directives of the Military Depart-
ments; resolve differences when prac-
ticable; recommend specific changes;
provide supporting rationale to the As-
sistant Secretary of Defense (Manpow-
er, Reserve Affairs and Logistics) for
decision; and include appropriate doc-
umentation to effect publication in
the PEDERAL REGISTER.

(3) Maintain the DD Form 293, Ap-
plication for Review of Discharge or
Separation from the Armed Forces of
the United States, and republish as
necessary with appropriate coordina-
tion of the other Military Depart-
ments, the Secretary of Transporta-
tion and the Office of Management

and Budget.
(4) Respond to all inquiries from pri-
vate Individuals, organizations or

public officials with regard to Dis-
charge Review Board matters. In
those Instances where the specific
Military Service concerned can be
tdentified, such correspondence will be
referred to the appropriate DRB for
response. An appropriate activity may
be further designated to perform this
task.

(5) Provide overall guidance and su-
bPervision to the Armed Forces Dis-
charge, Review/Correction  Board
Reading Room with staff augmenta-
tion, as required, by the Departments
of the Navy and Air Force.

(d) The preliminary determinations
required by Title 38, U.S.C. 3103(e)
shall be made upcn malerity vote of
the DRB concerned on an expedited
basis. Such determination shall be
based upon the standards set forth in
870 6
§70.5 Discharge Review Procedures.

(a) Application for Review. (1) An
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applicant may submit a written re-
quest for review to the DRB con-
cerned with such other statements, af-
fidavits, or documentation as desired.
The request for review shall be made
on DD Form 293, Application for
Review _of Discharge or Separation
from the Armed Forces of the United
States, which 1Is available at most DoD
installations and regional offices of
the Veterans Administration.

(2) A motion or request for review
must be made within 15 years after
the date of discharge or dismissal;
except that, in accordance with Pub.
L. 95-126, any former member admin-
istratively discharged under other
than honorable conditions, and other-
wise eligible to make application for
review may do so without regard to
the 15 year limitation period in Title
10, U.S.C. 1553 if such application is
received prior to January 1, 1980.

(3) Written notification shall be
made to each applicant whose record
indicates a reason for discharge that
bars receipt of benefits under Title 38,
U.S.C. 3103a. This notification will
advise the applicant that separate
action by the Board for Correction of
Military/Naval Records and/or the
Veterans Administration may confer
eligibility for VA benefits. As regards
the bar to benefits based upon the 180
days consecutive unauthorized ab-
sence:

(1) Such absence must have been in-
cluded as part of the basis for the ap-
plicant’s discharge under other than
honorable conditions.

(i1) Such absence is computed with-
out regard to the applicant’s normal
or adjusted expiration of term of ser-
vice.

(b) Conduct of reviews. (1) Members.
As designated by the Secretary con-
cerned, the DRB and panels thereof, if
any, shall consist of five members.
One member of the DRB shall be des-
fgnated as the President and may
serve as a presiding officer. Other offi-
cers may be designated to serve as pre-
siding officers for DRB panels under
regulations prescribed by the Secre-
tary concerned.

(2) Locations. Reviews by a DRB, will
be conducted in Washington, D.C., and
such other locations as designated by
the Secretary concerned.

(3) Modes of Appearance. An appli-
cant, upon request, Is entitled to
appear before a DRB in person with or
without counsel/representative or to
have counsel/representative present
the applicant’s case in the absence of
the applicant.

{4) Appilicant's Expenses. Unless oih-
erwise specified by law or regulation,
expenses incurred by the applicant,
witnesses, or counsel/representative
will not be paid by the Department of
Defense.

(5) Withdrawal of Application. An
applicant shall be permitted to with-
draw an application without prejudice
at any time before the scheduled
review.

(6) Failure to Appear for Hearing.
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Except as authorized or directed by
the Secretary concerned, further op-
portunity for personal appearance
shall not be made available to an ap-
plicant who requests a hearing and
who, after being duly notified of the
time and place of the hearing, fails to
appear at the appointed time, either in
person or by representative, not
having made a prior, timely request
for a continuance or withdrawal of the
application. In such cases, the appli-
cant shall be deemed to have waived
the right to a personal appearance and
the DRB shall complete its review of
the discharge based upon the evidence
of record. Further request for a per-
sonal hearing shall not be granted
unless the applicant can demonstrate
that the prior failure to appear or to
request continuance or withdrawal of
the application was due to circum-
stances beyond the applicant’s control.

(7) Continuances and Postpone-
ments. (i) A continuance of a dis-
charge review hearing may be autho-
rized by the President of the DRB or
presiding officer of the panel con-
cerned, provided that such continu-
ance is of reasonable duration and is
essential to achieving a full and fair
hearing. Where a proposal for con-
tinuance is indefinite, the pending ap-
plication shall be returned to the ap-
plicant with the option to resubmit
when the case is fully ready for
review.

(ii) Postponements of scheduled re-
views normally shall not be permitted
other than for demonstrated good and
sufficlent reason set forth by the ap-
plicant in a timely manner, or for the
convenience of the government.

(8) Reconsideration. A discharge
review shall not be subject to reconsid-
eration except:

(1) Where the only previous consid-
eration of the case was on the motion
of the DRB;

(ii) When the original
review did not involve a personal hear-
ing and a personal hearing Is now de-
sired, and the provisions of § 70.5(b)(6)
do not apply;

(1ii) Where changes in discharge
policy are announced subsequent to an
earlier view of an applicant’s dis-
charge, and the new policy is made ex-
pressly retroactive;

(lv) Where the DRB determines that
policies and procedures under which
the applicant was discharged differ in
material respects from policles and
procedures currently applicable on a
Service-wide basis to discharges of the
trpe under consideration, provided
that such changes in policies or proce-
dures represent a substantial enhance-
ment of the rights afforded a respon-
dent in such proceedings;

(v) Where an individual is to be rep-
resented by a counsel/representative,
and was not so represented in any pre-
vious consideration of the case by the
DRB;

(vi) Where the case was not previ-
ously considered under uniform stan-
dards published pursuant to Pub. L.

discharge .

95-126 and such eapplication is made
before January 1, 1880 or within 15
years after the date of discharge; or

(vii) On the basis of presentation of
new, substantial, relevant evidence not
available to the applicant at the time
of the original review. The decision as
to whether evidence offered by an ap-
plicant in support of a request for re-
consideration is in fact new, substan-
tial, relevant, and was not available to
the applicant at the time of the origi-
nal review will be based on a compari-
son of such evidence with the evidence
considered in the previcus discharge
review. If this comparison shows that
the evidence submitted would have
had-a probable effect on matters con-
cerning the propriety or equity of the
discharge, the request for reconsider-
ation shall be granted.

(9) Availability of Records and Docu-
ments:

(i) Prior to a review, applicants or
other designated representatives may
obtain copies of military records by
submitting a Standard Form 180, Re-
quest Pertaining to Military Records,
to the National Personnel Records
Center (NPRC), 9700 Page Boulevard,
St. Louis, Mo. 62132. The individual
shall be informed the request must be
submitted prior to the time the DD
Form 293 is submitted. Once the DD
Form 293 is initiated by the applicant
and processed by the NPRC, the re-

- cords will no longer be available at the

NPRC for copying and submission to
the applicant.

(ii) If the DRB is not authorized to
provide copies of documents that are
under the cognizance of another Gov-
ernment department, office or activ-
ity, applications for such information
must be made by the applicant to the
cognizant authority. The DRB shall
advise the applicant of the mailing ad-
dress of the Government department,
cffice, or activity to which the request
should be submitted.

(iii) In the event that the official re-
cords relevant to the discharge review
are not available at the agency having
custody of the records, the applicant
shall be notified of the situation and

‘requested to provide such infermation

and documents as may be desired in
support of the request for discharge
review. A pored
days shall be allowed for such docu-
ments to be submitted. At the expira-
tion of this tirne period, the review
may be conducted with information
available to the DRB.

(iv) A DRB may take steps to obtain
additional evidence material to the dis-
charge review under _consideration
beyond that found in the official mili-
tary records or submitted by the appli-
cant, if & review of available evidence
suggests certain aspects of the review
would be Incomplete without the addi-
tional information or when the appli-
cant presents testimony or documents
which require additional information
to evaluate properly. Such informa-
tion shall be made available to the ap-
plicant, upon request, with appropri-
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ate modifications regarding classilied

material. :

(v) Prior to initistion of the decision
process specified in § 70.5(c), the appli-
cant and/or counsel/representative is
entitled to request access to the re-
cords to be considered. by the DRB in
the discharge review.

(A) At a reasonable time prior to the
initiation of the decision process, in
any case heard on request of an appli-
cant, the DRB shall provide the appli-
cant and/or counsel/representative
with notice of the availability of all
regulations and documents to be con-
sidered in the discharge review, except
for documents in the official person-
nel/medical records and any docu-
ments submitted by the applicant. The
DRB shall also notify the applicant
and/or counsel/representative: (1) of
the right to examine such documents
or to be provided with copies of the
documents upon request, (2) of the
date by which such requests must be
received, and (3) of the opportunity to
respond within a reasonable period of
time to be set by the DRB.

(B) When necessary to acquaint the
applicant with the substance of a clas-
sified document, the classifying au-
thority, on the request of the DRB,
shall prepare a summary of or extract
from the document deleting all refer-
ences to sources of information and
other matters, the disclosure of which,
in the opinion of the classifying au-
thority, would be detrimental to the
national security interests of the
United States. Should preparation of
such summary be deemed impractica-
ble by the classifying authority, infor-
mation from the claszified source shall
not be considered by the DRB in its
review of the case.

(vi) Regulations of a Military De-
partment may be obtained at any in-
stallation under the jurisdiction of the
Military Department concerned or by
writing to the Armed Forces Discharge
Review/Correction Board Reading
Room, The Pentagon Concourse,
Washington, D.C. 20310.

(10) A secretary/recorder or assis-

tanmt
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the functioning of each DRB in accor.
dance with the procedures prescribed
by the Secretary concerned.

(11) Personal appcarance hearings
(including hearing examinations) shall
be conducted with recognition of the
rights of the individual to privacy. Ac-
cordingly, presence at hearings of indj-
viduals other than those whose pres-
ence is required will be limited to per-
sons authorized by the Secretary con-
cerned or expressly requested by the
applicant, subject to reasonabie limita-
tions based upon available space. If in
the opinion of the presiding officer,
presence of other individuals would be
prejudicial to the interests of the ap-
plicant or the Government, such hear-
ings may be held in closed session.

(12) Evidence and testimony:

(1) The DRB may consider any evi-
dence obtained in accordance with this
Part.

(ii) Formal rules of evidence shall

cheall be desipnated to cecint in
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not be applied in DRB proceedings.
The presiding officer shall rule on
matters of procedure 2nd shall insure
that reasonable bounds of relevancy
and materiality are maintained in the
taking of eviderce and presentation of
witnesses.

(iii) Applicants undergoing personal

-appearance hearings shall be permit-

ted to make sworn or un- sworn state-
ments, If they so desire, or to intro-
duce witnesses, documents, or other
information on their behalf, all at no
expense to the Department of De-
fense.

(iv) Applicants may also make oral
or written arguments personally and/
or through counsel/representatives.

(v) Applicants who present sworn or
unsworn statements and witnesses
may be questioned by the DRB. All
testimony shall be taken under oath
or affirmation unless the applicant
specifically requests to make an uns-
worn statement.

(vi) There is a presumption of regu-
larity in the conduct of governmental
affairs. This presumption can be ap-
plied in any review unless there is sub-
stantial credible evidence to rebut the
presumption.

(13) Contentions.

(1) Applicants must state clearly and
specifically their contentions, and/or
the issues of fact, law, or discretion for
a written determination to be made in
accordance with § 70.5(d)(4)(ii).

(i) In addition, the DRB shall con-
sider such issues of fact, law, or discre-
tion as are discerned by the DRB in
the discharge review process.

(iii) The DRB shall make findings
and conclusions with respect to the
contentions and issues as required by
§70.5(d)(4).

(14) Decisions. On the basis of its
findings and conclusions, the DRB
shall recerd its decision as to whether
relief sheculd be granted. The nature
of any change shall be specified clear-
ly.

(155 Implemvernitation of Discharge
Review Decisions. A written notifica-
tion shall be issued to implement the
decision of the DRB, or that of higher
authority, in each discharge review
case.

(c) Decision process. (1) The DRB or
the DRB panel, as appropriate, shall
meet in plenary session to review dis-
charges and exercise its discretion on a
case-by-case basis in applying the stan-
dards set forth in § 70.6.

(2) The presiding officer is responsi-
ble for the conduct of the discharge
review. The presiding officer shall con-
vene, recess, and adjourn the DRB
panel as appropriate and shall main-
tain an atmosphere of dignity and de-
corum at all times.

(3) Each DRB member .shall act
under oath or affirmation requiring
careful, objective consideration nf the
application. DRB members 'are respon-
sible for eliciting all facts necessary
for a full and fair hearing. They shall
consider all information presented to
them by the applicant. In addition,
they shall consider available Service

and health records, together with such
other records as may be in the files of
the Military Department concerned
and relevant to the issues before the
DRB, and any other evidence obtained
in accordance with this part.

(4) If the applicant does not appear
in person and the designated counsel/
representative does not appear in the
applicant’s behalf, the DRB shall
review the application on the basis of
available official records, documentary
evidence submitted by or on behalf of
the applicant, presentation of the
hearing examination, if any, and any
other relevant evidence obtained in ac-
cordance with this part.

(5) If the applicant appears in
person or the designated counsel/rep-
resentative appears before the DRB in
the applicant’s behalf, the DRB shall
review the application on the basis of
testimony on behalf of the applicant,
available official records, documentary
evidence submitted by or on behalf of
the applicant, presentation of the
hearing examination, if any, and any
other relevant evidence obtained in ac-
cordance with this part.

(6) Application of Standards:

(1) When a DRB determines that an
applicant’s discharge was improper
(§70.6(b)), the DRB will determine
Which reason for discharge should
have been assigned based upon the
facts and circumstances properly
before the discharge authority in view
of the Service regulations governing
reasons for discharge at the time the
applicant was discharged. Unless it is
also determined that the discharge
Wwas inequitable (§70.6(c)), the provi-
Slons as to characterization in the reg-
Ulation under which the applicant
8hould have been discharged will be
Considered in determining whether
further rellef is warranted.

(ii) When the DRB determines that
an applicant’s discharge was inequita-
ble (§70.6(c)), any change will be
based on the evaluation of the appli-
cant’s overall record of service and rel-
evant regulations of the Military Ser-
vice of which the applicant was a
member.

(7) Voting shall be conducted in
closed session, a majority of the five
members’ votes constituting the DRB
decision. Voting procedures shall be
prescribed by the Secretary of the
Military Department concerned.

(8) Details of closed session delibera-
tions of a DRB are privileged informa-
tion and shall not be divulged.

(9) Minority opinions may be record-
ed by any member in accordance with
procedures prescribed by the Secre-
tary concerned.

(10) DRB’s may request advisory
opinions from staff offices of their
Military Departments. These opinions
are advisory in nature and are not
binding on the DRB in its decision
making process.

(d) Decisional document. A deci-
sional document shall be prepared for
each review conducted by a DRB. At a
minimum this document shall contain:

(1) The date, character. of, and
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reason for the discharge or dismissal
certificate issued to the applicant
upon separation from military service,
including the specific regulatory au-
thority under which the discharge or
dismissal certificate was issued.

(2) The circumstances and character
of the applicant’s service as extracted
from Service records, health records
and information provided by other
government authority or the appli-
cant, such as, but not limited to:

Date of enlistment.

Period of enlistment.

Age at enlistment.

Length of service.

Periods of unauthorized absence.

Conduct and efficiency ratings (numerical
or narrative).

Highest rank achieved.

Awards and decorations.

Educational level.

Aptitude test scores.

Incidents of punishment pursuant to Arti-
cle 15, Uniform Code of Military Justice (in-
cluding nature and date of offense or pun-
ishment).

Conviction by court-martial.

Prior military service and type of dis-
charge received.

(3) Reference to the written brief,
documentary evidence, and testimony
presented to the DRB by or on behalf
of the applicant.

(4) A statement of findings, conclu-

sions, and reasons consisting of:

() Pindings on all issues of fact, law,
or discretion upon which the decision
on the application is based, including
those factors required by applicable
Service regulations to be considered
for determination of the character of
and reason for the discharge or dis-
missal certificate in question.

(ii) Findings and conclusions on all
other issues of fact, law, or discretion
raised by the applicant in accordance
with §70.5(b)(13)(1), including claims
by the applicant that statutory, regu-
latory, and/or constitutional provi-
sions were violated, and such other
claims made by the applicant, which
in the opinion of the DRB would have
warranted greater relief than that af-
forded the applicant by the DRB’s de-
cision if resolved in the applicant’s
favor.

(iii) Conclusions as to whether or
not any change, correction, or modifi-
cation should be made in the type or
character of the discharge or dismissal
and/or the reason and authority for
the discharge or dismissal; and, if so
concluded, the particular changes, cor-
rections, or modifications that should
be made.

(iv) A statement of the reasons for
the findings and conclusions made in
accordance with subdivisions (i)
through (iii) of this subparagraph.

(5) Advisory opinions, including
those containing factual information,
where such opinions have been relied
upon for final decision or have been
accepted as a basis for rejecting any of
the applicant’s claims. Such advisory
opinions or relevant portions thereof
that -are not fully set forth in the
statement of findings, conclusions, and
reasons shall be incorporated by refer-
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ence therein. A copy of such opinions
shall be appended to the decision and
included in the record of proceedings.

(6) A record of the DRB members’
names and votes. :

(7) The DRB decision and written
mrinority opinions or reports, if any.

(8) A listing of the contentions or
issues presented by the applicant, if
not included elsewhere.

(9) An authentication of the docu-
ment by an appropriate official.

(e) Issuance of decisions following
discharge review. The applicant and
counsel/representative, if any, shall be
provided with a copy of the decisional
document and of any further action in
review. Final notification of decisions
shall be issued to the applicant with a
copy to the counsel/representative, if
any, and to the Military Service.

(1) Notification to applicants, with
coples to counsel/representatives,
shall normally be made through the
U.S. Postal Services. Such notification
shall consist of a notification of deci-
sion, together with a copy of the deci-
sional document.

(2) Notification to the Military Ser-
vices shall be for the purpose of appro-
priate action and inclusion of review
matter in personnel records. Such no-
tification shall bear appropriate certi-
fication of completeness and accuracy.

(3) Actions on review by superior au-
thority, when occurring, shall be pro-
vided to the applicant and counsel/
representative in the same manner as
the notification of the review derigion.

(f) Records of DRB proceedings. (1)
When the proceedings in any review
have been concluded, a record thereof
will be prepared. Records may include
written records, electro-magnetic re-
cords, videotape recordings, or a com-
bination thereof.

(2) At a minimum, the record will in-
clude the following:

The application for review.

A record of the testimony In verbatim,
summarized, or recorded form at the option
of the DRB concerned.

Documentary evidence or copies thereof
considered by the DRB other than the Mili-
tary Service record.

Briefs/arguments submitted by or on
behalf of the applicant.

Advisory opinions considered by the DRB,
if any.

The findings, conclusions, and reasons de-
veloped by the DRB.

Notification of the DRB'’s decision to the
cognizant custodian of the applicant’s re-
cords, or reference to the notification docu-
ment.

Minority reports, if any.

A copy of the decisional document.

(g) Cases reviewed by the Secretary
of the Military Department concerned,
or by one to whom the reviewing au-
thority has been delegated, shall be
considered In accordance with the
standards set forth in § 70.6.

(1) On every decision of the DRB
that is reviewed by the Secretary, or
by one to whom reviewing authority
has been delegated, the decision on
review shall be made in writing.

(2) In every case, the decision of the

DRB and the reviewing authority, if
any, shall include a statement of find-
ings, conclusions, and  reasons,
(§70.5(d)(5)) except where the review-
ing authority expressly adopts, in
whole or in part, the statement of
findings, conclusions and reasons of
the DRB. Similarly, where the review-
ing authority adopts the DRB’s state-
ment of findings, conclusions and rea-
sons, there is no requirement for du-
plicative publication and indexing
under terms of § 70.5(1).

(h) Final disposition of the record of
proceedings. The original record of
proceedings and all appendices thereto
shall in all cases be incorporated in
the Service record of the applicant
and the Service record shall be re-
turned to the custody of the NPRC,
St. Louis, Mo. Other copies shall be
filed and disposed of in accordance
with separate Military Service regula-
tions.

(i) Availability of Discharge Review
Board documents for public inspection
and copying. (1) A copy of the deci-
sional document prepared in accor-
dance with §70.5(d) shall be made
available for public inspection and
cepying promptly after a notice of
final decision is sent to the applicant.

(2) To the extent required to prevent
a clearly unwarranted invasion of per-
sonal i identifving details of
the applicant and other persons will
be deleted from documents made
available for public inspection and
copying. Names, addresses, social secu-
rity numbers, and Military Service
numbers must be deleted. Written jus-
tification shall. be made for all other
deletions and shall be available for
public inspection.

(3) Any other privileged or classified
material contained in or appended to
any documents required by this agree-
ment to be furnished the applicant
and counsel/representative or made
available for public inspection and
copying may be deleted therefrom
only if a written statement of the basis
for the deletions is provided the appli-
cant and counsel/representative and
made available for public inspection.
It is not intended that the statement
be so detailed as to reveal the nature
of the withheld material.

(4) DRB documents made available
for public inspection and copying shall
be located in the Armed Forces Dis-
charge Review/Correction Boards
Reading Room. The documents shall
be indexed in a usable and concise
form so as to enable the public and
those who represent applicants before
the DRBs to isolate from all these de-
cisions that are indexed those cases
that may be similar to an applicant’s
case and that indicate the circum-
stances under and/or reasons or which
the DRB or the Secretary concerned
granted or denied relief.

(1) The reading file index shall in-
clude, in addition to any other items
determined by the DRB, the case
number, the date, character of, reason
for, and authority for the discharge. It
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shall further include the decisions .of
the DRB and reviewing authority, if
any, and the issues addressed in the
statement of findings, conclusions and
reasons.

(ii) The index need be permanently
maintained only at permanent DRB
regional locations. This index should
be made available at sites selected for
traveling board hearings or hearings
examinations for such periods as the
DRB is present and in operation. Ap-
plicants at such sites shall be so ad-
vised in the notice of scheduled hear-
ings.

(iii) The Armed Forces Discharge
Review/Correction Boards Reading
Room shall publish indexes quarterly
for all Boards. All Boards will be re-
sponsible for timely submission to the
Reading Room of individual case in-
formation required for update of the
indexes. These indexes shall be avail-
able for public inspection and/or pur-
chase -at the Reading Room. This in-
formation will be provided to appli-
cants in the notice of scheduled hear-
ings.

(iv) Correspondence relating to mat-
ters under the cognizance of the Read-
ing Room (including requests for pur-
chase of indexes) shall be addresseq

Armed Forces Discharge Review/Correc-
tion Board Reading Room, The Pentagon
Concourse, Washington, D.C. 20310.

(J) Privacy Act information. Infor-
mation protected under the Privacy
Act is involved in the discharge review
functions. The provisions of 32 CFR
Part 286a will be observed throughout
the processing of a request for review
of discharge or dismissal.

§70.6 Discharge review standards.

(a) Objective of Review. The objec-
tive of a discharge review is to exam-
ine the propriety and equity of the ap-
plicant’s discharge and to effect
changes, if necessary. The standards
of review and the underlying factors
which ald in determining whether the
standards are met shall be historically
consistent with criteria for determin-
ing honorable service. No factors shall
be established which require automat-
ic change or denial of a change in a
discharge. Neither a DRB or the Sec-
retary of the Military Department
concerned shall be bound by any
methodology of weighting of the fac-
tors in reaching a determination. In
each case, the DRB or Secretary of
the Military Department concerned
shall give a full, fair, and impartial
consideration to all applicable factors
prior to reaching a decision.
- (b)-Propriety. A discharge shall be

deemed to be. proper unless, in the
course of discharge review, it is deter-
mined that:

(1) There exists an error of fact, law,
procedures, or discretion associated
with the discharge at the time of issu-
ance; and that the rights of the appli-
cant were prejudiced thereby. Such
error shall constitute prejudicial error,
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if there is substantial doubt that the
discharge would have remained the
same if the error had not been made;
or

(2) That a change. in policy by the
Military Service of which the appli-
cant was a member, made expressly
retroactive to the type of discharge
under consideration, requires a change
in the discharge.

The following applies to applicantsl

who received less than fully honorable
administrative discharges because of
their civilian misconduct while in an
inactive reserve component and who
were discharged or had their discharge
reviewed on or after April 20, 1971: the
DRB shall either recharacterize the
discharge to honorable without any
additional proceedings or complete a
review to determine whether proper
grounds exist for the issuance of a less
than honorable discharge, taking into
account that:

(i) An other than honorable (formerly
undesirable) discharge can only be
based upon civilian misconduct found to
have affected directly the performance
of military duties;

(ii) A general discharge can only be
based upon civilian misconduct found to
have had an adverse impact on the
overall effectiveness of the military,
including military morale and efficiency.

(¢) Equity. A discharge shall be
deemed to be equitable unless;

(1) In the course of a discharge
review, it is determined that the poli-
cies and procedures under which the
applicant was discharged differ in ma-
terial respects from policies and proce-
dures currently appiicable on a Ser-
vice-wide basis to discharges of the
type under consideration, provided
that:

(i) Current policies or procedures
represent a substantial enhancement
of the rights afforded a respondent in
such proceedings; and

(ii) There is substantial doubt that
the applicant would have received the
same discharge 1t relevant current
policies and procedures had been avail-
able to the applicant at the time of
the discharge proceedings under con-
sideration;

(2) At the time of issuance, the dis-
charge was iInconsistent with stan-
dards of discipline in the Military Ser-
vice of which the applicant was a
member; or

(3) In the course of a discharge
review, it {s determined that relief is
warranted based upon consideration of
the applicant’s Service record and
other evidence presented to the DRB
viewed in conjunction with the factors
listed in this subparagraph and the
regulations under which the applicant
was discharged, even though the dis-
charge was determined to have been
otherwise equitable and proper at the
time of issuance. Areas of consider-
ation include, but are not limited to:

(1) Quality of service, as evidenced
by factors such as:

Service history, including date of enlist-
ment, period of enlistment, highest rank
achieved, conduct or efficiency ratings (nu-
merical or narrative).

Awards and decorations.

Letters of commendation or reprimiand.

Combat service.

Wounds received in action.

Records of promotions and demotions.

Level of responsibility at which the appli-
cant served.

Other acts of merit that may not have re-
sulted in a formal recognition through an
award or commendation.

Length of service during the service
period which is the subject of the discharge
review.

Prior military service and type of dis-
charge received or outstanding post-service
conduct to the extent that such matters
provide a basis for & more thorough under-
standing of the performance of the appli-
cant during the period of service which is
the subject of the discharge review.

Convictions by court-martial.

Records of nonjudicial punishment.

Convictions by civil authorities while a
member of the Service, reflected in the dis-
charge proceedings or otherwise noted in
Military Service records.

Records of periods of unauthorized ab-
sence.

Records relating to a discharge in lieu of
court-martial.

(i Capability to serve, as evidenced
by factors such as: _

(A) Total Capabilities. This includes
an evaluation of matters such as age,
educational level, and aptitude scores.
Consideration may also be “given to
Whether the Individual met normal
military standards of acceptability for
military service and similar indicators
of an {ndividual’s ability to serve satls-
factorily, as well as ability to adjust to
the military service.

(B) Family/Personal Problems. This
Includes matters In extenuation or
itigation of the reason for discharge
that may have affected the applicant’s
ability to serve sat!sfactorily.

(C) Arbitrary or Capricious Actions.

includes actions by individuals in
authority -which constitute a clear
abuse of such authority and which, al-
though not amounting to prejudicial
error, may have contributed to the de-
cision to discharge or to the character-
{zation of service.

(D) Discrimination. This includes
unauthorized acts as documented by
records or other evidence.

MavuricE W. ROCHE,
Director, Correspondence and
Directives, Washington Head-
quarters Service, Department
of Defense.

MARCH 29, 1978.
[FR Doc. 78-8538 Filed 3-30-78; 8:45 am]

NOTE

January 1, 1980 deadline at §§ 70.1(a)(4),
70.5(a)(2) and (b)(8)(vi) was changed to
April 1, 1981. See 44 Fed. Reg. 76,488
(Dec. 27, 1979).
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