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FOREWORD

The original book was designed to be a desk reference and issue-oriented guide for attorneys,
paralegals, veterans advocates, and veterans with discharge upgrading cases. It was an attempt to pull
together, for the first time, all of the resources and recent developments in this area of the law. We
tried to provide a systematic analysis of the issues confronting advocates and veterans and the strategies
available to them. Some of our approaches have proven successful; some have not. The federal courts
have accepted some of our theories; however, litigation in this area of the law has remained minimal.

Review Board decision making appears to move in trends, sometimes paralleling staff changes;
therefore, what we report as an apparently successful approach to a certain type of case might become
obsolete. Sometimes Board decisions are not models of clarity; however, we have tried to give fair
interpretations to those that we report. For these reasons, THE VETERANS ADVOCATE (published by
the National Veterans Legal Services Project) will provide regular supplementary information. Other
sources of current information are the MiLITARY LAwW REPORTER (published by the Public Law Educa-
tion Institute, 1601 Connecticut Avenue, NW, Suite 450, Washington, DC 20009) and the VETERANS
LAaw REPORTER (published by The Veterans Education Project, P. O. Box 42130, Washington, DC
20015).

We would appreciate readers’ comments concerning accuracy, recent decisions of note, or any
other suggestions for improving this work.

National Veterans Legal Services Project
2001 S Street, NW

Suite 610

Washington, DC 20009
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DESCRIPTION OF PROGRAM

The National Veterans Legal Services Project (NVLSP) is a non-profit law firm which serves as
a national support center in the area of veterans law. The services of the NVLSP are available to veterans
service organizations, state and county veterans offices, community-based veterans organizations,
volunteer attorneys, private bar attorneys, Legal Services Corporation-funded programs, programs
funded by the Agent Orange Class Assistance Program and other veterans’ advocates.

NVLSP was established in 1981 following a Legal Services Corporation study on the unmet legal
needs of low-income veterans and their dependents. The Legal Services Corporation responded by pro-
viding annualized funding to NVLSP to provide support services on a national scale to advocates for
these individuals. ¥

In 1989, the Vietnam Veterans of America contracted with NVLSP to operate its legal services
program. That program includes maintaining and training a network of accredited Service Represen-
tatives, providing representation before the VA Board of Veterans Appeals and the U.S. Court of
Veterans Appeals.

Also in 1989, NVLSP received funding from the Agent Orange Class Assistance Program
(‘*‘AOCAP”’) to expand and focus its services on Vietnam veterans and their families who were the
litigants in the lawsuit brought against the manufacturers of the herbicide Agent Orange. That litiga-
tion led to the creation in 1984 of a $180 million settlement fund. Following extended appeals, the
distribution plan prepared by Federal District Judge Jack B. Weinstein was implemented in 1989 with
the bulk of the settlement fund to be disseminated to Vietnam veterans or their survivors. A portion
of the fund was set aside for programs to assist the class. NVLSP is one such program.

The services of NVLSP are primarily:

(1) to augment and enhance the work of the existing network of veterans service advocates;

(2) to increase the pool of effective lawyer and non-lawyer advocates that are available to veterans
and their dependents through training and other support services;

(3) to assist this network of advocates in taking advantage of the new opportunities created by
the Veterans Judicial Review Act of 1988; and

(4) to advocate for those Vietnam veterans and their families who are members of the Agent Orange
Class Action Settlement.

AVAILABLE RESOURCES

The following is a list of services currently available from NVLSP. We invite you to contact us
regarding your need for assistance with the following matters relating to the rights of veterans and
their families.

Requests for Assistance. The NVLSP staff is available to veterans’ advocates to discuss cases on
the telephone or in response to letters. We welcome requests about individual cases or routine matters
as well as requests involving more complex issues.

In response to requests for assistance, we often provide a description of various possible approaches
to a client’s problem, an assessment of the likelihood of success on the merits, as well as strategic and
procedural considerations that may be useful in providing effective representation. We also provide
draft pleadings and briefs, copies of unpublished agency guidelines, regulations and court or agency
opinions, and analyses of various legal issues that frequently arise in certain kinds of cases. We have
access to several research tools that are not widely available.




Publications. NVLSP publishes THE VETERANS ADVOCATE, a monthly veterans law and advocacy
newsletter. This monthly is the successor publication to the VETERANS LAW REPORTER and the VETERANS
RiGHTS NEWSLETTER, to which NVLSP previously contributed. THE VETERANS ADVOCATE is distributed
free of charge to service representatives of veterans organizations or state or county governments, Legal
Services Corporation-funded projects, VA Vet Centers, veterans employment representatives, AOCAP-
funded programs, homeless shelter operators and other professionals operating programs that serve
Vietnam veterans and their families. A small subscription fee is charged to attorneys, government agencies
and all others.

In 1982, NVLSP produced MILITARY DISCHARGE UPGRADING and INTRODUCTION TO VETERANS AD-
MINISTRATION LAw. A supplement and index are currently being prepared. In 1985, NVLSP wrote OVER-
PAYMENTS OF VETERANS ADMINISTRATION BENEFITS, a manual published by the National Clearinghouse
for Legal Services ‘with 1989 supplementary materials.

NVLSP staff cooperated with staff of the Vietnam Veterans of America to write a detailed manual
on VA benefits. That 1985 manual, the GUIDE To VETERANS BENEFITS, is available through NVLSP’s
publications department. An entirely new manual—to take into account, among other changes, the
Veterans’ Judicial Review Act of 1988—is planned for completion in mid-1990., THE VETERANS AD-
VOCATE updates these manuals.

NVLSP offers a series of self-help guides that are designed for use by veterans and their dependents.
Each guide is devoted to a particular problem, such as post-traumatic stress disorder or discharge
upgrading. Guides on the VA compensation program, VA housing, VA debt collection, education pro- .
grams, VA health care, and benefits for dependents are planned. Other guides will be developed depending
on the demand.

Training. NVLSP provides a variety of training programs on veterans benefits issues. Basic orien-
tation seminars or more intensive sessions on specific topics are available. These sessions typically range
in length from three hours to two days. A detailed training packet is prepared for each session. Sample
outlines of training sessions are available upon request. Organizations interested in NVLSP conduc-
ting a training program should contact NVLSP’s Director of Legal Publications and Training.

Litigation Assistance. In 1988, with passage of the Veterans Judicial Review Act, Pub. L. No.
100-687, veterans obtained for the first time the opportunity to contest in a court individual benefits
determinations made by the VA. Under the Act, an Article I court, the U.S. Court of Veterans Ap-
peals, was established with subsequent appeals to the U.S. Court of Appeals for the Federal Circuit.
NVLSP is focusing its litigation efforts in these two courts. Feel free to discuss cases with us which
you feel might warrant our representation in these courts. NVLSP is also available for consultation
and to serve as co-counsel in federal court litigation, resources permitting. NVLSP serves as lead counsel
for veterans and their dependents in cases having a significant impact, such as Nehmer v. U.S. Veterans
Administration, 712 F. Supp. 1404 (N.D. Cal. 1989), a class action resulting in the invalidation of
the rules the VA had been using to deny claims for benefits based on exposure to Agent Orange.

Referrals. NVLSP maintains a list of community-based advocacy groups, veterans organizations,
private bar attorneys, pro bono attorneys, and others who may be available to assist the individual
with his or her problem.

Access to Specialized Materials. In the area of veterans’ law, important directives, regulations,
circulars, General Counsel opinions and agency decisions sometimes are not published, indexed or
available in regional locations. NVLSP can assist veterans’ advocates in obtaining access to these materials
by either supplying the requested materials directly or providing information on how to obtain the
materials.

Special Projects. Depending upon available resources, NVLSP will consider requests for other
projects as well. :




COMMON TOPICS OF ASSISTANCE

The following is a list of common topics of requests for assistance received by NVLSP.

Generally, the appellate process at the VA and attendant deadlines;

Obtaining effective judicial review of VA decision-making;

Attorney fee limitations in VA and court proceedings;

Service-connected disability compensation issues;

Agent Orange benefits (from the VA or the Class Action Payment Program);

VA pension eligibility issues and their relationship to Social Security Administration programs;

VA debt collection activities;

Foreclosure of VA-guaranteed housing;

Homeless veterans’ access to VA benefits;

Eligibility for VA medical care and issues involving reimbursement for medical expenses;

Eligibility for family members to obtain direct payments of veterans’ benefits for child or spousal

support;

Access to, or correction of, military or VA records;

e Military discharge upgrading;

¢ Judicial review of decisions of Discharge Review Boards and Boards for Correction of Military
Records;

* All aspects of post-traumatic stress disorder issues such as VA claims and criminal law-related
issues;

* Medical malpractice claims.

SERVICE REQUEST POLICY

Requests for service by advocates can be called in or submitted by mail. Where materials need
to be reviewed quickly, they can be sent via FAX by calling 202-328-0063. Letters are generally handl-
ed within a week.
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INSTRUCTIONS FOR THE USE OF THIS SUPPLEMENT

Organization of Supplement

This supplement (Supp.) to the 1982 manual Military Discharge Upgrading (MDU) is organized
around the chapters of the original manual. Each chapter update is divided into three parts.

The first part is the ‘“Overview’’ section. It is a general overview of what has changed in the area
discussed in that chapter. ’

The second part of each chapter is the ‘‘Chapter Supplement.’’ This part lists changes which af-
fect the entire original chapter but is more specific than the ‘‘Overview’’ Section.

The third part of each chapter is the ‘“‘Section Supplement.’’ This part lists specific changes by
the sections of the original manual. The outline of the original manual is recreated within this part.

Page References in Supplement

Page references follow the scheme of the original manual, i.e., Chapter/Page (e.g., ‘‘5/6”’—meaning
Page 6 of Chapter 5). Also, following each page number is an ‘‘L’’ or ‘‘R’’ indicating the left or right
column in the original text. Paragraph references are numerical from the first paragraph of the col-
umn whether complete or not. E.g., ‘‘P.4/6L, Y3’’ means Chapter 4, Page 6, Third paragraph in left
column counting the one continued from the previous page. Where there is a list in the original text
it is considered to be part of the preceding paragraph. ‘““N.”’ refers to a footnote.

Citation to Service Regulations

In several instances the regulations of one service department are referenced as an example. Be
certain to consult the regulations relevant to the veteran’s former service if the cited regulation is not
applicable.

Index and Case List

The MDU contained no case list or index. Both are included in this supplement. Particular atten-
tion should be paid to the index because many obscure topics are included in footnotes in MDU and
often similar topics are covered in more than one chapter.

Bibliography
The bibliography has not been updated.
Telephone Numbers

As we went to press, the Pentagon switched from the ‘“202”’ area code to ‘“703.”’ We have tried
to correct as many references in the supplement text as we could locate at this late date. We may have
missed some.
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CHAPTER 1
Overview of Discharge Upgrading

A. Overview

Discharge upgrading has changed greatly since Military Discharge Upgrading (MDU) was published
in 1982. The original publication occurred on the heels of a great opening up of the upgrade process
partially as a result of reforms'spawned by the settlement in Urban Law Institute of Antioch College
v. Secretary of Defense, No. 76-0530 (D.D.C. Jan. 31, 1977).

Also, at that time, the military was in a general liberalizing trend which began after the Vietnam
war. Many of the problems of the soldiers who served during the Vietnam era were being looked at
more sympathetically, Examples are drug abuse and AWOLs which were being viewed with an eye
to the era in which they occurred and the unusual pressures on those who served. The more accepting
approach toward these sorts of offenses, the opening up of the system, and the general liberalization
of the military had, by 1981, found its way into discharge upgrading. In 1981 the discharge upgrade
rates were at historically high levels and there were a wide variety of equitable and legal arguments
which were effective with the different upgrading agencies.

Since 1981, much has changed. Many of the arguments that were viable at that time now fall on
deaf ears. In general, it has become harder to get a discharge upgraded.’

In the broadest sense, the big change in the discharge upgrading agencies is that they are much
more prone to assume that the veteran’s command’s actions were legally proper and that it exercised
its discretionary powers correctly in characterizing the veteran’s discharge.

This supplement discusses how this deference to command decisions has changed the effectiveness
of the arguments which are suggested in the 1982 manual and how these arguments should now be
made. Also explained are the substantial changes in the discharge regulations and other areas of military
law affecting discharge upgrading. However, some recent federal court decisions are particularly
encouraging.

Familiarity with the ‘‘special cases’’ created since 1982 and with what arguments to make (or not
to make) will maximize the veteran’s opportunity for a discharge upgrade. The days when there were
many good arguments that made an upgrade all but certain, however, are gone.

B. Chapter Supplement

1. National Veterans Law Center

The National Veterans Law Center (NVLC), mentioned in many places in this chapter, no longer
exists. NVLC’s functions have been largely assumed by the National Veterans Legal Services Project
(NVLSP). NVLSP’s address is: Suite 610, 2001 S Street, N.W., Washington, D.C. 20009.

2. Army Discharge Review Board Standard Operating Procedure (ADRB SOP)

On December 17, 1982, the Army Discharge Review Board (DRB) rescinded its Standard Operating
Procedure (SOP) cited throughout this chapter. The regulations which remain are much less specific
than the SOP. The other boards have never had an SOP or equivalent guidelines.

C. Section Supplement

1.1 Introduction
e P.1/1L, n.1:

‘‘Discharge’’ means a complete severance of military
connection, as stated in MDU, “‘Separation,’’ while including
release from active duty to the reserves or retirement, as
stated in MDU, is much broader. ‘‘Separation’’ includes
discharge, dismissal, death, etc.?

tSee statistics at Supp. Appendices 1A and 1C and Supp. §9.2.7.5.1.
2See definitions in MDU Chapter 3.

18/1

1.2 Discharge Review: A Historical Overview

a. P.1/3L, { 2, line 12;

DRBs have only the power to upgrade discharges. They
do not have the authority to correct ‘‘any error or injustice
contained in a military record’’ as stated in MDU. The
BCMRs, however, do have this power.

b. P.1/3L, n.12:

Vietnam Veterans of America, which received its con-
gressional charter in 1986, accepts any Vietnam era veteran
as a member regardless of type of discharge.
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¢. P.173L, ¢ 3:

The upgrade rate in recent years has been between five
and ten percent for DRBs., No reliable BCMR upgrade
statistics are available for the Army Board. The Air Force
BCMR (AFBCMR) rate has been about 18%3, The Board
for Correction of Naval Records (BCNR) upgrade rate has
been estimated to be 20%.

1.3 The Role of the Amnesty Movement
1.4 Beyond Amnesty ;
1.4.1 Political Actions

1.4.2 Court Actions and Internal Reform
e P.1/5L, n.28:

With processing of most Vietnam era cases complete,
the backlogs have substantially decreased at the DRBs to
about 7,000 a year.

1.5 Outreach
* P.1/5R, n.32:

The referral list is now maintained by:

National Veterans Legal Services Project
2001 S Street, N.W., Suite 610
Washington, D.C. 20009

1.6 The Future of Discharge Review

* P.1/6L, Text at n.34, and n.34:

The Unsuitability category of discharge has been eliminat-
ed as have some Misconduct categories, Other categories have
been added or redefined. There are now three types of ungrad-
ed, uncharacterized discharges authorized by Department of
Defense.4

1.7 Legal Services Irvolvement in Discharge
Upgrading

*P.1/6L, { 3:

The National Veterans Law Center no longer exists. The

3See Supp. § 9.2.7.5.2.

1S/2

National Veterans Legal Services Project (NVLSP) provides
national support in all areas of veterans law, including
Veterans Administration benefits. This support is provided
through various manuals, the monthly Veterans Advocate and
other publications, including the Veterans Benefits Manual.
Training programs are also available.

1.8 The Purpose of This Manual

APPENDIX 1A
Discharge Review Data

BCMR Upgrades

The ABCMR currently grants some relief to 20 to 30%
of its applicants, but most of these cases are not discharge
upgrade cases. Approximately 10 to 30% of the BCMRs’
cases are discharge upgrade cases. The ABCMR and the
BCNR do not break down their statistics by category. These
boards estimate their upgrade rates at 20%. The upgrade
rates for the AFBCMR have been as follows:

AFBCMR Upgrades

Reviewed/Upgraded/ %
YEAR ADMINISTRATIVE COURT-MARTIAL
1982 998/244/24% 356/75/21%
1983 758/155/20% 126/27/21%
1984 914/172/19% 135/18/13%
1985 503/84/17% 61/10/16%

Statistics were not kept after 1985; however, the AFBCMR
estimates their current upgrade rate to be around 20%.

See also Supp. § 9.2.7.5.1.
APPENDIX 1B

Honorable Discharges by Service

Service FY83 FY84 FY85 FY86 FY87 FY88 FY89
DoD 84% 82% 84% 76% 76% T9% T5%
Army 86% B81% 86% 74% 7T7% T8% 7%
Air Force 88% 85% 87% 77% T72% 82% 76%
Navy 80% 79% 80% T77% 7T9% T9% 74%

‘See Supp. Chapter 4.
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APPENDIX 1C
DISCHARGE REVIEW BOARDS

NON-PERSONAL
APPEARANCE PERSONAL APPEARANCE

FY APPLICATIONS APPROVED PERCENT  APPLICATION APPROVED PERCENT

AIR FORCE '

80 1482 400 27.0 615 388 63.1
81 1019 252 24.7 514 255 49.6
82 2631 318 12.1 822 248 30.2
83 728 78 10.7 516 191 37.0
84 579 30 5.2 473 1056 22.2
85 622 56 9.0 324 93 28.7
86 891 66 7.4 260 80 30.8
87 1434 108 7.5 235 54 23.0
88 1195 90 7.5 355 82 23.1

ARMY

80 9095 3030 33.3 2387 1234 51.7
81 11242 3187 28.3 3180 1694 53.3
82 10922 1725 15.8 2680 1116 41.6
83 4380 431 9.8 1848 413 22.3
84 2698 314 11.6 1185 234 19.7
85 2808 364 13 1067 171 16.0
9
6
3

86 2379 225 .5 1039 68 6.5
87 2569 177 .9 1804 64 3.5
88 1613 218 13.5 937 82 8.8

NAVY\MARINE CORPS

80 6276 881 14.0 1838 495 26.9
81 5064 975 19.3 1387 396 28.6
82 1883 187 9.9 747 225 30.1
83 3814 184 4.8 1164 163 14.0
84 3025 143 4.7 568 61 10.7
85 2530 101 4.0 575 59 10.3
86 2144 74 3.5 430 45 10.5
87 1855 52 2.8 414 44 10.6
88 2782 91 3.3 534 44 8.2
DOD-WIDE

80 16853 4311 25.6 4840 2117 43.7
81 17325 4414 25.5 5081 2345 46.2
82 15436 2230 14.4 4249 1589 37.4
83 8922 693 7.8 3528 767 21.7
84 6302 487 7.7 2226 400 18.0
85 5960 521 8.7 1966 323 16.4
86 5414 365 6.7 1729 193 11.2
87 5858 337 5.8 2453 162 6.6
88 5590 399 7.1 1826 208 11.4

18/3

2097
1533
3453
1244
1052

946
1151
1669
1550

11482
14422
13602
6228
3883
3875
3418
4373
2550

8114
6451
2630
4978
3593
3105
2574
2269
3316

21693
22406
19685
12450
8528
7926
7143
8311
7416

TJOTAL

APPLICATIONS APPROVED

788
507
566
269
135
149
146
162
172

4264
4881
2841
844
548
535
293
241
300

1376
1371
412
347
204
160
119
96
135

6428
6759
3819
1460
887
844
558
499
607

PERCENT

37.6
33.1
16.4
21.6
12.8
15.8
12.7

9.7
11.1
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CHAPTER 2
How to Use This Manual and Case Checklists

A. Overview

When using MDU, cross-reference should be made to this supplement. The supplement ‘‘Over-
view’’ section for each chapter describes broadly the changes in the area covered by the chapter. The
“‘Chapter Supplement’’ section describes in more detail changes from the original which affect the
chapter as a whole. The ““Section Supplement’’ part describes changes in the 1982 manual, section
by section.

Liberal use of the new index is recommended since many subjects are covered in more than one
place in the manual.

B. Chapter Supplement

1. ‘“‘Easy’’ Cases.

The references in this chapter, and in the entire manual, to ‘‘easy’’ cases should be read with cau-
tion. There are very few ‘‘easy’’ cases today. Even in cases where the law is clear, favorable results
at the DRBs and BCMRs are not a necessary result. The DRBs will often deny these cases, or grant
relief on equitable (‘‘fairness’’) grounds even though there is an impropriety (‘‘illegality’’). The BCMRs
will often grant only partial relief in these formerly ‘‘easy’’ cases. Sometimes, the applicant will be
informed by some BCMR personnel that if he or she amends his/her application to ask for less, the

" board will very likely view the case more favorably with respect to the relief still requested. Of course,
if an applicant does this, a waiver to seek full relief in court is likely to occur—something of which
the boards are well aware.

2. PL 95-126.

Much of PL 95-126, cited in several places in this chapter, is now codified at 38 U.S.C. § 3103.

C. Section Supplement

2.4.4 Classes of Cases Specially Handled by Boards
a. P. 2/5, { 3 of Section:
PL 95-126 is now codified at 38 U.S.C. § 3103.
b. P. 2/6, last §:

The Giles situation has changed substantially since the
1982 edition of MDU. See Supp. Chapter 15. In Walters v.
2310 . M Secretary of Defense,? the plaintiffs failed to have the Giles
¢ verview of Manual Structure remedy extended to the other services. Thus, in the other
' 2.3.2 How to Use This Manual in a Typical Case services individual applications must be made to the discharge
review agencies.?

2.1 Introduction
2.2 Summary of the Discharge Review Process

*P.2/2R, (1:
The overall upgrade rate is now much less than 40%.!
2.3 Road Map to Manual

2.4 Checklists of Special Considerations and Easy

Cases

As discussed above in the Chapter Supplement, under
current conditions at the boards the term “‘easy case’’ must
be qualified.

2.4.1 How to Use the Checklists
2.4.2 Special Problem Area Checklist

2.4.3 Checklists of Easy Cases to Upgrade Listed by
Reason for Discharge

® P.2/4, “Drugs,” Third category:

A discharge for drug use based on compelled urinalysis
can no longer be considered easy to upgrade. The
developments are discussed in detail in Supp. Chapter 15.

1See Supp. Appendix 1A and § 9.2.7.5.1.

258/1

Appendix 2A

Processes for Imposing and Reviewing Discharges for
Adverse Reasons

e P. 2A/1, n.a:

The discharge category of Unsuitability no longer ex-
ists (see Supp. Chapter 16). Eligibility for hearings under
current regulations is discussed in Supp. Chapter 4.

Appendix 2B

Case Preparation Flow Chart
e P, 2B/IL:

It is currently taking between six and ten weeks to receive
military records after they are ordered.

2725 F.2d 107, 12 M. L. Rep. 2178 (D.C. Cir. 1983), reh’g denied,
737 F.2d 1038 (1984).

3See Supp. Chapter 15 for current strategies.

*
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CHAPTER 3
Glossary and Military Structure

Basic military terminology is unchanged since the 1982 edition of Military Discharge Upgrading

(MDU). Minor modifications and additional terms which might be of use are listed below.

B. Chapter Supplement

In addition to the modified and added entries below, the following publications contain extensive

glossaries:

Glossary of Military Terms, United States Government Printing Office.
Vietnam Order of Battle, by Shelby L. Stanton (U.S. News Books, 1981).

C. Section Supplement

3.1 Military Time and Dates
3.2 Glossary of Terms and Abbreviations'

AAM: Army Achievement Medal.

ABAVG: Above Average.

ADAPCP: Alcohol and Drug Abuse Prevention and Con-
trol Program of the Army.

Adjutant General: The chief administrative officer of the
Army.

Adjutant: The officer in any unit having a general staff
who is charged with the supervision of personnel
records and management.

AFEM: Armed Forces Expeditionary Medal.

AFOSIR: Air Force Office of Special Investigations
Regulation.

AFWALR: Air Force Wright Aeronautical Laboratories
Regulation.

APR: Airman Performance Rating.

AR: (1) Army Regulation. (2) Arithmetic Reasoning. (3)
Armor.

ASN: Army Service Number.

ASR: Army Service Ribbon.

ASVAB: Armed Forces Vocational Aptitude Battery.

ATTN: Attention.

AVG: Average.

BAVG: Below Average.

C/A: Certificate of Appreciation.

C/Ach: Certificate of Achievement,

C: (1) Chapter. (2) Change.

Casualty: Servicemember lost to a command due to death,
wounds, capture, or missing in action.

CIB: Combat Infantry Badge. Award authorized for all
Army personnel who engage in combat. As a prac-
tical matter, not awarded to all who are eligible.

CMB: Combat Medical Badge.

CMR: Court of Military Review.

CO: (1) Company. (2) Commanding Officer. (3) Cons-
cientious Objector (or Objection). (4) Combat Ap-
titude Area.

Conf: Confinement.

CU: Confirmed Upgrade. Amnesty program upgrades
later re-reviewed and confirmed.

DAJA: Department of the Army Judge Advocate opinion.

"talicized entries are in the original MDU but are modified and
replaced here. Entries which are not italicized are new entries not
found in the original.
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Discharge Review Board (Army, Navy (includes USMC),
and Air Force): Board which will, on its own mo-
tion, or on request, review the type and nature of
a discharge/dismissal of a former member of the
respective branch of the service. The five-member
board can change the character and reason for
discharge/dismissal, but it cannot void a discharge,
review discharges which resulted from a general
court-martial, order reinstatement, or change a
discharge to a separation for medical retirement.

EL: (1) Electronic Aptitude Area. (2) Entry Level.

ELS: Entry Level Separation. -

F2d: Federal Reporter, Second Series: A reporter contain-
ing case opinions of the 13 United States Courts of
Appeals, and the U.S. Claims Court (Cl. Ct.,
formerly U.S. Court of Claims, Ct. CL.)

FA: Field Artillery Aptitude Area.

FAC: Forward Air Controller.

Frag: Fragment. Usually in relation to munitions as in
“shell frag.”” Also used to describe killing of enemy
or friendly personnel as in ‘“We ‘fragged’ him.”’

GC: Gas Chromatograph: A form of urinalysis test. On-
ly truly reliable if used in conjunction with Mass
Spectrometry, but the results are usually considered
by the military to be sufficiently reliable even if not.

GD: (1) General Discharge. The final separation of an
enlisted person Under Honorable Conditions when
his/her service has been satisfactory, but not suffi-
cient for an Honorable Discharge. (2) Good.

GT: General Technical Aptitude Area.

I-A-O: One in I-A-O, non-combatant, status.

IDF: Installation Detention Facility.

IMC: Interim Message Change.

JSCOM, JSCM: Joint Service Commendation Medal.

KIA: Killed in Action.

Km: Kilometer.

L/A: Letter of Appreciation.

L/Ach: Letter of Achievement.

L/C: Letter of Commendation

L/R: Letter of Recognition.

LOM, LM: Legion of Merit.

MCR: (1) Marine Corps Reserve. (2) Medical Center
Regulation,

MK/VE: Work Knowledge/Verbal.

Montagnard: Highland people inhabiting the western
region of Vietnam who fought with US forces.

MR I, I1, 11, and IV: Military Regions in South Vietnam.

I




Glossary and Military Structure

MR: Memorandum for the Record.

MS: Mass Spectrometry: a form of urinalysis testing. Con-
sidered relatively reliable.

MS/GC: Mass Spectrometry/Gas Chromatograph: a form
of urinalysis testing. The most reliable method us-
ed by the military.

MSM: Meritorious Service Medal.

NC: (1) Prefix to case numbers. Navy cases before the
Board for Correction of Naval Records. (2) No
Change.

NE: Not Evaluated. .

NMCMR: Navy - Marine Court of Military Review.

NMI: No Middle Initial. Seen in military records where
a middle initial would be. E.g., ‘“Fred (NMI) Smith.”’

NPDR: NCO Professional Development Ribbon,

NU: Non-confirmed Upgrade. Amnesty program upgrades
not later confirmet.

NVA: North Vietnamese Army.

NVN: North Vietnam.

‘OAD: Ordered to Active Duty.

OF: Operators and Food Aptitude Area.

OSR: Overseas Service Ribbon.

OSTDG: Outstanding.

POLWAR: Political Warfare.

PP: (1) Physical Profile. (2) Presidential Proclamation.

PR: Poor.

Prcht Bdge: Parachute Badge.

PSYOPS: Psychological Operations.

PSYWAR: Psychological War.

Ranch Hand: Code name for herbicide operations in
Southeast Asia.

REFRAD: Released From Active Duty.

Restriction: The ‘“moral restraint’’ (as opposed to the
“‘physical restraint” of being locked up) of an in-
dividual pursuant to Article 15 or the sentence of
a court-martial. Under restriction, which generally
lasts for no more than two months, one may be
restricted to the company, post, or some other area,
and normally will be required to perform military
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duty. (Manual for Courts-Martial (MCM) 126,
131.)

RVNCM: Republic of Vietnam Campaign Ribbon.

RXN: Reaction. Found in medical records.

s/s: Supersedes. Found frequently in military regulations.

SCREEN: Success Chances for Recruits Entering the
Navy.

Selected Services: Units and individuals within the Ready
Reserve which were designated by the respective ser-
vices and approved by the Joint Chiefs of Staff as
so essential to initial wartime missions as to require
priority treatment and training over other reserves.
This program ended on August 1, 1969, and the
““Selected Reserve Forces’’ (SRFs) returned to nor-
mal reserve commitment.

SSM, SS: Silver Star Medal.

ST: Skilled Technical Aptitude Area.

Subj: Subject.

SVN: South Vietnam.

UNS: Unsatisfactory.

VEI: Void Enlistment or Induction.

VN: Vietnam.

w/V: With V device (for valor).

ZI: Zone of the Interior. Continental United States.

¢ For abbreviations in Military Law, see Appendix 4C.

3.3 Rank Structure and Chain of Command

3.3.1 Organizational Structure (Army Model)
3.3.2 Chain of Command
3.3.2.1 United States Army -
3.3.2.2 United States Air Force
3.3.2.3 United States Marine Corps
3.3.2.4 United States Navy

3.4 Decorations Listed in Order of Precedence




CHAPTER 4
The Military Criminal and Administrative Discharge System

A. Overview

Although there have been substantial changes in discharge categories since the 1982 edition of
MDU was published, the basic structures and relationship between the two avenues for discharge, criminal
and administrative, remain unchanged.

B. Chapter Supplement

1. Uniform Code of Military Justice (U.C.M.J.)

The Military Justice Act of 1983 revised the Uniform Code of Military Justice (U.C.M.J.) in several
ways. Note new § 4.3.3 below for current U.C.M.J. procedures. Subsequent changes not relevant to
this manual are not discussed.

2. Manual for Courts-Martial

The MANUAL FOR COURTS-MARTIAL (MCM) is in a new edition implementing the Military Justice
Act of 1983. The new MCM has changed Courts-Martial practice in a number of ways. These are discuss-
ed in new § 4.3.3 below. MANUAL FOR COURTS-MARTIAL, 1984 Ed.—effective August 1, 1984; Exec.

C. Section Supplement

Order 12473 (April 13, 1984); published at 49 Fed. Reg. 17,151 (April 23, 1984).

4.1 Distinctions Between Military Criminal Law and
the Administrative Discharge System

4.2 Types of Discharges

There are now three ‘‘uncharacterized’’ discharges:
“Entry Level Separation,’’ *‘Void Enlistment or Induction,”’
and “‘Dropped From the Rolls.””* Notwithstanding the
descriptive sound of these new discharge categories, they are
used in place of a characterization, not a reason, for
discharge.? These discharges are given when the ser-
vicemember is separated shortly after entry,® where an enlist-
ment is void, or under other circumstances prescribed by the
different services. Their effect on VA benefit eligibility is
as follows:

¢ Entry Level Separation Discharge: No impediment to
VA benefits.

! ® Void Enlistment or Induction Discharge: VA deter-

mines on a case by case basis whether the separation

is ““under conditions other than dishonorable.”’ If it

is, VA benefits may be paid.

The procedural rights provided those recommended for
an ungraded discharge depend on the reason for the recom-
mended discharge. In general, however, there is a right to
counsel, a right to submit a statement, but no right to a
hearing.®
4.3 History of the Military Disciplinary System

4.3.1 Procedures From 1940-1951
‘l 4.3.1.1 Nonjudicial Punishment

'32 C.F.R. Part 41, App. A, Part 2, § C, {3; AR 635-200, § 3-9.
2See generally 32 C.F.R. Part 41, App. A.

3Usually within 180 days of entry onto Active Duty for Entry Level
Separation. 32 C.F.R. Part 41, App. A, Part 2, § C, {3.a; 32C.F.R.
§ 41.6(i).

438 C.F.R. § 3.12(k)(1). Many veterans with this type of discharge
are, however, barred from VA benefits by the minimum active du-
ty requirement. See 38 C.F.R. § 3.12a.

532 C.F.R. Part 41, App. A, Part 1 and Part 3, { B.
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4.3.1.2 Summary Courts-Martial (SCM)
4.3.1.3 Special Courts-Martial (SPCM)

4.3.1.4 General Courts-Martial (GCM) and Court-
Martial Proceedings Prior to the U.C.M.J.

e P.4/6L, 1 4:

This paragraph refers only to appeals. The original ad-
judicators, the court-martial panel members, could weigh
evidence.

4.3.2 Procedures Under the Uniform Code of Military
Justice, 1951-1981

4.3.2.1 Changes Wrought by the U.C.M.J.
e P.4/7R, n.42:

The full cite for United States v. McPhail, is 24 C.ML.A.
304, 1 M.J. 457, 4 M1L. L. Rep. 2478 (1976).

4.3.2.2 Structure and Procedures of the U.C.M.J.

4.3.3 Procedures Under the Uniform Code of Military
Justice, post 1981

The Military Justice Act of 1983, Pub. L. No. 98-209,
97 Stat, 1293, amended the U.C.M.J. While the basic struc-
ture of military law remains the same, there were some im-
portant changes. Under the Act, decisions of the Court of
Military Appeals can be reviewed by the Supreme Court, a
new article specifically prohibiting drug use was created (10
U.S.C. § 912a, Art. 112a), and several changes relating to
referral of charges and post-court-martial review were made.

A new edition of the Manual for Courts-Martial was
issued to implement the Military Justice Act of 1983.% The
new edition, the MANUAL FOR COURTS-MARTIAL, 1984, went
into effect on August 1, 1984, The Manual provides pro-
cedures for appeals to the Supreme Court and provides for

SMANUAL FOR COURTS-MARTIAL, 1984 Ed.—effective August 1, 1984;
Exec. Order 12473 (April 13, 1984); published at 49 Fed. Reg. 17,151
(April 23, 1984).




The Military Criminal and Administrative Discharge System

greater authority for the Judge Advocate General to modify
or set aside findings or sentences. The extraordinary writ
authority of military appellate courts is discussed, clarify-
ing the possibility of appeal to these courts from various
military proceedings.

Under the new Manual, a convening authority may only
refer a case if (s)he personally finds, or is advised by a judge
advocate, that there are reasonable grounds to believe that
the charge states an offense triable by court-martial and that
the accused committed it. Also, the prohibition in the
previous edition of the Manual against referring major and
minor offenses to the same court-martial is eliminated. Even
if the charges are unrelated, they may now be tried jointly.

A number of changes in sentencing were made in the
new Manual including allowing a Bad Conduct Discharge
for simple assault and battery (as opposed to aggravated
assault) and for AWOL to avoid field exercises or maneuvers.
An element of drug offenses, that they be prejudicial to good
order and discipline, or service discrediting, was removed
to make conviction for these offenses simpler.

The rules for non-judicial punishment are clarified and
amended to permit a second Article 15 for the same miscon-
duct as long as the amount of punishment is not increased.
Detention of pay is eliminated as an Article 15 punishment
option. Finally, for a suspended punishment for an Article
15 to be vacated (i.e., the punishment is reinstated), there
must be a violation of the U.C.M.J., not just violation of
a nonpunitive regulation.

In addition to these changes there are many other
technical and substantive changes and several subsequent
legislative changes which are beyond the scope of this
manual.’

4.4 History of the Administrative Discharge System
4.5 Administrative Discharge Procedures:

a. P.4/12L, 99 4 and 5:
See § 12.5.5.
b. P.4/12L, { 7:

(1) New DoD regulations adopted in 1982 have chang-
ed Administrative Discharge procedures.® Under the prior
regulations, there were two different types of separation pro-
ceedings. The first type of proceeding was mandated if the
member was facing separation under circumstances which
might result in a discharge Under Other Than Honorable
Conditions (UOTHC) or if the member had eight or more
years of total active military service. In these instances, the
member had the right to consideration of his or her case
before an ADB. Procedural safeguards in an ADB pro-
ceeding included the right to appointed counsel, to request
attendance of witnesses who were reasonably available and

. to appear personally before the ADB to testify,

The second type of proceeding under the old regulations
applied in all other circumstances and did not provide an
opportunity for a hearing. The only procedural safeguards
were that the member was given notice of the reason for
separation and an opportunity to submit statements in
writing and to consult with military counsel. This non-
hearing procedure was used for any member who had less

'See The 1984 Manual for Courts-Martial; Significant Changes and
Potential Issues, THE ARMY LAWYER, July 1984, at page 1.

832 C.F.R. Part 41, App. A.

than eight years of service (with some exceptions) if the pro-
ceeding could lead to no worse than a GD. As a matter of
policy, however, the Army, since 1966, had provided ser-
vicemembers facing separation for Unsuitability with the op-
portunity for an ADB proceeding.

Under the new regulations, more members have a right
to an ADB proceeding, and the non-hearing proceeding has
been changed to provide greater safeguards. A member who
has six or more years of total active and reserve military ser-
vice has a right to an ADB proceeding under the new regula-
tion,? as do those being processed under specified reasons
for discharge.

The non-hearing procedure provides somewhat greater
procedural safeguards. The major modification in the new
rule is that the notice of initiation of separation proceedings
is required to contain the ‘‘basis of the proposed separation,
including the circumstances upon which the action is bas-
ed.’’"® This provides a member with more detailed informa-
tion about the allegations. The new rule provides that the
separation authority ‘‘shall determine whether there is suf-
ficient evidence to verify the allegations set forth in the
notification of the basis for separation. If an allegation is
not supported by a preponderance of the evidence, it may
not be used as a basis for separation.”’"

A related change in the new rule is that a member may
no longer be separated for a reason for separation not
specified in the notice of initiation of proceedings. Under
the old rule, a servicemember could be separated for a reason
for separation other than that specified in the notice of in-
itiation of proceedings—a procedure of doubtful legality.'?
Under the new regulations, this is not allowed.

A member who is being separated under the non-hearing
procedure should request a more definite statement of allega-
tions against him or her. By forcing the authorities to be more
specific as to the allegations, the member will receive the ad-
vantage of prohibiting a discharge grounded upon other,
unspecified acts.

(2) See Chilcott v. Orr, 747 F.2d 29 (1st Cir. 1984) for
a discussion of the requirements for hearings for discharges
under AFR 39-10. This case also holds that AFR 39-10, §
6-53 and 6-54, pertaining to timeliness of Air Force discharge
actions following a civilian conviction, is not applicable
where the discharge is based on the facts underlying a civilian
arrest where there was not a conviction.®

c. P.4/12L, {7, lst sentence:

A member with eight or more years of service had, in
recent years, been entitled to an ADB, no matter what
characterization of discharge was possible.™ This was reduc-
ed to six years, in most cases, under the 1982 DoD regula-
tions.'s

932 C.F.R. Part 41, App. A, Part 3, {B.1.g; AR 635-200, §2-2(d).

19See 32 C.F.R. Part 41, App. A, part 3, { B.1.a.

V1See 32 C.F.R. Part 41, App. A, Part 3, { B.4.c.

12Gee Giles v. Secretary of the Army, 627 F.2d 554, 8 M. L. Rep.
2318 (D.C. Cir. 1980); Carter v. United States, 213 Ct. Cl. 727, 5
M. L. REp. 2056 (1977); Mulvaney v. Stetson, 493 F. Supp. 1218,
1224-25, 8 M. L. Rep. 2628 (N.D. Ill. 1980); White v. Secretary,
878 F.2d 501, 17 M. L. Rep. 2593 (D.C. Cir. 1989).

3See also §§ 12.5.3.1 and 12.5.7.1; May v. Gray, 708 F. Supp. 716
(E.D.N.C. 1988).

4See, e.g., BUPERSMAN 3420184.6, NAVMILPERSCOMINST
1910.1, § 3e, Dec. 30, 1980,

1532 C.F.R. Part 41, App. A, Part 3, {B.1.g; AR 635-200, 12-2(d).
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d. P.4/12L, 17, line 14:

A verbatim transcript has been authorized in the Navy
where ““it appears that a substantial number of witnesses will
testify, that the testimony will be lengthy, or that other good
reason exists for making a verbatim record.’’'®

e. P.4/12L, § 7, last sentence:

Under the new regulations, ADBs more frequently issue
findings of fact. Under current regulations ADBs must make
findings on ‘‘whether each allegation set forth in the notice
of proposed separation is supported by a preponderance of
the evidence.’’"

f. P.4/12R, 9l:

The DA usually has the authority to suspend execution
of an approved administrative discharge to afford the
member a probationary period to demonstrate rehabilita-
tion.'®

1$BUPERSNOTE 1919, 3420187, 1.d, Mar. 24, 1981; Cf. DoD
regulation at 32 C.F.R Part 41, App. A, Part 3, §C.5.d (““The record
of the proceedings shall be kept in summarized form unless a ver-
batim record is required by the Secretary concerned. In all cases,
the findings and recommendations of the Board shall be in verbatim
form.’’); Compare, AR 635-200, §2-10(f) (*‘The proceedings of the
board will be summarized as fairly and accurately as possible. They
will contain a verbatim record of the findings and recommenda-
tions.’’). DoD changed its regulation to permit dispensing with even
the summarized record where the ADB recommends retention. 52
Fed. Reg. 46,997 (Dec. 11, 1987).

732 C.F.R. Part 41, App. A, Part 3, {C.5.g8.

18See, e.g., 32 C.F.R. Part 41, App. A, Part 2, { B; AR 635-200,
§ 1-20; BUPERSNOTE 1910, 3420181, 4.h, Mar. 24, 1981;
BUPERSNOTE 1910, 3420188, 2, Mar. 24, 1981.

The Military Criminal and Administrative Discharge System

4.6 Researching Military Law

4.6.1 Military Regulatory Structure
¢ P.4/13, n.88:

(1) Note that Navy Regulations may take precedence
over BUPERSMAN. Amidon v. Lehman, 677 F.2d 17 (4th
Cir. 1982). :

(2) BUPERSMAN has been superseded by the NAVAL
MILITARY PERSONNEL COMMAND MANUAL.

4.6.2 Military Criminal Law
a. P.4/13R, { 2, 3d:

Mutary LAw REPORTER is now in its eighteenth
volume.

b. P.4/13R, § 2, last:

MiLITARY JUSTICE REPORTS is now in its thirtieth
volume. There is now a cumulative index and a SHEPARD’S
citation for it.

Appendix 4A

Relationship of Bases for Separation and Authorized
Discharges

This table as originally published is valid until the 1982
DoD changes.

See the new Appendix 4A when handling post-1982
cases.

Appendix 4C

Abbreviations in Military Law

4S/3




The Military Criminal and Administrative Discharge System

APPENDIX 4A

Post 1982 Table of RELATIONSHIP OF BASES OF
ADMINISTRATIVE SEPARATION AND AUTHORIZED DISCHARGES:

PRINCIPAL BASES FOR SEPARATION

AUTHORIZED DISCHARGES

EXPIRATION OF SERVICE OBLIGATION (HD unless ELS or GD)I

CONVENIENCE OF THE GOVERNMENT (HD unless ELS or GD)
e Early release for further education
 Early release to accept public office
* Dependency or Hardship
e Pregnancy or childhirth
+» Parenthood
s Conscientious objection
e Surviving family member
s Other designated physical or mental conditions®
¢ Other designated grounds
DISABILITY (HD unless ELS or GD) J

DEFECTIVE ENLISTMENT OR INDUCTION
e Minority (VEI or ELS)

e Erroneous (HD unless VEI or ELS)

e Defective Enlistment Agreement (HD unless VEI or
ELS)

* Fraudulent Entry into military service (As
appropriate, UD presumed if fraud was concealment
of prior service not characterized as Honorable)

[ENTRY LEVEL PERFORMANCE AND CONDUCT (ELS) J

HONORABLE DISCHARGE

"The Honorable characterization is appropriate
when the quality of the member’s service
generally has met the standards of acceptable
conduct and performance of duty for military
personnel, or is otherwise so meritorious that
any other chatagterization would be clearly
inappropriate."

GENERAL (Under Honorable Conditions) (GD)

"If member’s service has been honest and
faithful, it is appropriate to characterize that
service under honorable conditions.
Characterization of service as General (under
honorable conditions) is warranted when
significant negative aspects of the member’s
conduct or performance of duty outweigh pgsitive
aspects of the member’s military record.”

UNDER OTHER THAN HONORABLE CONDITIONS (UOTHC)
"This characterization may be issued when the
reason for separation is based on a pattern of
behavior that constitutes a significant
departure from the conduct expected of members
of the Military Services or when the reason for
separation is based upon one or more acts or
omissions that constitute a significant
departure from the conduct expected from members
of the Military Services.”

lunsnm:srncmony PERFORMANCE (HD or GD) |

HOMOSEXUALITY (As appropriate, UOTHC only for
specified conduct)

DRUG ABUSE REHABILITATION FAILURE (HD or GD, unless
ELS)

ENTRY LEVEL SEPARATION (Uncharacterized) (ELS)
"A separation shall be described as an Entry
Level Separation if separation processing is
initiated while a member is in entry level
status,® except when a UOTHC discharge is
authorized and warranted, or gnusual
circumstances warrant an HD."

ALCOHOL REHABILITATION FAILURE (HD or GD, unless ELS) ]

MISCONDUCT (UOTHC unless GD, or HD under exceptional
circumstances. ELS only if UOTHC not warranted)

¢ Minor Disciplinary Infractiomns

¢ A Pattern of Misconduct

¢ Commission of a Serious Offense

e Civilian conviction

SEPARATION IN LIEU OF TRIAL BY COURT-MARTIAL (UOTHC
unless GD, or HD under exceptional circumstances.
ELS only if UOTHC not warranted)-

VOID ENLISTMENTS OR INDUCTIONS (Uncharacterized)
(VEI)

Issued when an enlistment or induction is void
except where a constructive enlistment arises.
Described as "an order of release frog custody
or control of the Military Services."

DROPPED FROM ROLLS (Uncharacterized) (DFR)

"A member may be dropped from the rolls of the
Service when such action is authorized by the
Military Department concerned and a
characterization of service or other descriptign

of separation is not authorized or warranted."

@pesignated by Service.
®32 C.F.R. Part 41, App. A, Part 2, {C.
®Usually the first 180 days of service.
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CHAPTER 5
Regulatory Developments

A. Overview

There have been substantial changes in the structure and content of many military regulations
since 1982. Changes in substance have been particularly significant in the enlisted administrative separa-
tion (‘‘discharge’’) regulations.. Some of these changes are listed and digested below. To get copies
of the regulations themselves, follow the research procedures described in Chapter 10.

Where the changed regulations affect particular subject areas, they are described in the related
chapter. For example, the new regulations pertaining to drug abuse are described in Chapter 15.

B. Chapter Supplement

1. Discharge Regulations

In 1982, DoD issued new discharge regulations. The services have implemented the DoD guidelines
in their own regulations. These regulations are substantially changed from earlier discharge regula-
tions. The reasons for discharge have been substantially restructured and there have been procedural
changes as well. The significant changes have been digested below.

2. Cross References

In addition to updating some of the changes in the structure and substance of regulations, new
cross-reference material is added below. The new Section 5.1.5.6 cross references selected Air Force
regulations to 32 Code of Federal Regulations (C.F.R.). Except for DoD regulations, few discharge
regulations are included in C.F.R.

C. Section Supplement

5.1 Lists of Regulations By Subject Matter AR 635-85 Oct. 21, 1988
. (incorporating all previous changes)
5.1.1 Introduction 5.1.2.3 Entrance Standards
5.1.2 Army Regulations 5.1.2.4 Investigative Boards
* 5.1.2.1 Discharge 5.1.2.5 Evaluation Reports
* P.5/7L: 5.1.3 Navy Regulations
AR 635-200, C 5 June 1, 1982

5.1.3.1 Bureau of Naval Personnel Manual [BUPERS-

AR 635-200 July 5, 1984
Personnel Separations: ENLISTED MAN], Oct. 1, 1942
PERSONNEL 5.1.3.2 Bureau of Naval Personnel Manual [BUPERS-
s/s AR 635-200 Feb. 1, 1978 MAN], Jun. 11, 1948
AR 635-200, C 6  Apr. 15, 1986
AR 635-200 Dec. 1, 1988 5.1.3.3 Bureau of Naval Personnel Manual [BUPERS-
(incorporating all previous changes) MAN], Apr. 14, 1959
P 5.1.3.4 Bureau of Naval Personnel Manual [BUPERS-
5.1.2.2 Drug and Alcohol Rehabilitation MAN], 1969
* P.5/8L: 5.1.3.5 Bureau of Naval Personnel Manual [BUPERS-
AR 600-85 Jan. 1, 1982 MAN], 1969 Through Change 10/80 (Dec. 15,
ALCOHOL AND DRUG ABUSE PREVEN- 1980)
TION AND CONTROL PROGRAM
s/s AR 600-85 May 1, 1976 5.1.3.6 Naval Military Personnel Command Manual
AR 600—85, C2 Feb. 11, 1983 (MILPERSMAN), 1982 s/s BUPERSMAN
AR 600-85, C 3 Apr. 29, 1983 C 7/82
AR 600-85, C 4 Jun. 28, 1983
’ ’ C 10/82, Jan. 7, 1983
AR 600-85, C 5 Aug. 11, 1983 C 1/83, Jan. 1983

AR 600-85, C 6 Feb. 1, 1984
AR 600-85, C 7 Sep. 10, 1984

AR 600-85, C 8 Feb. 4, 1985 5.1.3.7 Naval Military Personnel Command Manual
AR 600-85, C9  May 9, 1985 (MILPERSMAN), 1988
AR 600-85, C 10 Feb. 1, 1986 1.4 Marine C Regulati
AR 600-85, C 11 Feb. 10, 1986. 5.1.4 Marine Corps Regulations
AR 600-85, C 12 Apr. 17, 1986 5.1.4.1 Marine Corps Manual, Jun. 3, 1940
58/1
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5.1.4.2 Marine Corps Manual, Apr. 11, 1949
5.1.4.3 Marine Corps Personnel Manual, Mar. 13, 1961

5.1.4.4 Marine Corps Separation and Retirement
Manual [MARCORSEPMAN], Marine Corps
Order P.1900.16 [MCO P.1900.16], Sep. 9, 1968

5.1.4.5 Marine Corps Separation and Retirement
Manual [MARCORSEPMAN], Marine Corps
Order P.1900.16A [MCO P.1900.16A}, Jun. 28,
1972

5.1.4.6 Marine Corps Separation and Retirement
Manual [MARCORSEPMAN], Marine Corps
Order P.1900.16B [MCO P.1900.16B], Mar. 23,
1978

5.1.4.7 Marine Corps Separation and Retirement
Manual [MARCORSEPMAN], Marine Corps
Order P.1900.16B [MCO P.1900.16B], Feb. 19,
1980

5.1.4.8 Marine Corps Separation and Retirement
Manual [MARCORSEPMAN], Marine Corps
Order P.1900.16B [MCO P.1900.16B], Oct. 4,
1982

5.1.4.9 Marine Corps Separation and Retirement
Manual [MARCORSEPMAN], Marine Corps
Order P.1900.16B [MCO P.1900.16B], Apr. 6,
1983

5.1.5 Air Force Regulations
5.1.5.1 Discharge
5.1.5.2 Drug and Alcohol Rehabilitation
5.1.5.3 Entrance Standards
5.1.5.4 Investigative Boards
5.1.5.5 Evaluation Reports

5.1.5.6 Cross Reference to 32 Code of Federal Regula-
tions for Selected Air Force Regulations

C.F.R.
Regulation Part Description
—Administration—
AFR 12-30 806 Disclosure of Air Force Records
AFR 12-35 806b Air Force Privacy Act Program
AFM 7-1 807 Issuing Air Force publications and
forms outside the Air Force
AFR 355-11 809(a)Enforcement of order at Air Force

installations, control of civil distur-
bances, support of disaster relief
operations, and special considera-
tion for overseas areas

—Claims and Litigation—

AFR 110-5 840 Releasing information for litigation
and appearance of witnesses before
civilian courts and other tribunals

AFR 112-1 842 Administrative claims

USAFAR

110-3 844 Distribution of literature and pro-
test and dissident activities

Counsel fees and other expenses in

foreign tribunals

AFR 110-12 845

AFR 110-10 847 Authentication of official Air
Force records for admission into

evidence _
AFR 110-18 848 Foreign tax relief program
—Security—
AFR 205-1 850 Information security program

—Organization and Mission-General—

AFR 31-3(A) 865 Personnel Review Boards
AFR 20-10(B) 865 Personnel Review Boards

—Air Force Reserve Officers’ Training Corps—

AFR 45-48 870 Air Force Reserve
AFR 45-31 875 Delay in active duty for AFROTC
graduates
—Military Personnel—
AFR

Medical, dental, and veterinary
care from civilian sources

168-10(A) 880

MCR
168-10(B) 880 Medical, dental, and veterinary
care from civilian sources
Determination of active military
service and discharge for civilian or
contractual personnel
Military Justice
Delivery of Air Force personnel to
U.S. civilian authorities for trial
Appointment of officers in the
Regular Air Force
Issuing certificates in lieu of lost or
destroyed certificates of separation

AFR 33-3 888 Enlistment in the U.S. Air Force
AFR 45-14 888d Enlistment and discharge of
AFROTC cadets

AFR 30-45 881
AFR 111-1 883
AFR 111-11 884
AFR 36-5 885

AFR 35-96 887

AFR 35-24 888e Disposition of conscientious
objectors

AFR 30-24 888g Organizational and representa-
tional activities of military
personnel

AFR 35-6 888h Separation documents and general

separation procedures
Desertion and unauthorized
absence

—Military Training and Schools—

AFR 53-10 901 Appointment to the USAFA
AFR 53-27 902 Officer Training School, USAF
(OTS)

—Standards of Conduct—
AFR 30-30 920 Standards of conduct

—Special Investigation—
AFR 124-9 950 Authority to administer oaths
AFR 124-2 951 Air Force office of special in-
vestigations special agents
Requesting AFOSI investigations
and safeguarding, handling and
releasing information from AFOSI
reports
Fraud and violations of public trust
in contract, acquisition, and other
matters
Acquisition of information concer-
ning persons and organizations not
affiliated with the Department of
Defense

AFR 35-73 889

AFR 124-4 952

AFR 124-8 953

AFR 124-13 954
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AFOSIR 124-9 955 Obtaining financial data
information

5.2 Digests of Selected Regulations

5.2.1 Introduction
5.2.2 Army

5.2.2.1 AR 15-6, July 25, 1955, Procedural Guide for
Investigating Officers arid Boards of Officers,
supersedes SR 15-20-1, August 13, 1953

5.2.2.2 AR 15-6, November 3, 1960, Procedure for In-
vestigating Officers and Boards of Officers,
supersedes AR 15-6, July 25, 1955

5.2.2.3 AR 15-6, August 12, 1966, Procedure for In-
vestigating Officers and Boards of Officers,
supersedes AR 15-6, November 3, 1960

5.2.2.4 AR 15-20, July 30, 1951, boards of Officers for
Conducting Investigations, supersedes AR
420-5, May 20, 1940

5.2.2.5 AR 15-20-1, August 13, 1953, Procedural Guide
for Investigating Officers and Boards of Of-
ficers, supersedes AR 15-20, July 30, 1951

5.2.2.6 AR 615-368, October 27, 1948, Enlisted Person-
nel: Unfitness Discharge, supersedes AR
615-368, July 1, 1947

5.2,2.7 AR 615-369, October 27, 1948, Enlisted Person-
nel: Inaptitude or Unsuitability Discharge,
supersedes AR 615-369, May 14, 1947

5.2.2.8 AR 635-200, December 6, 1955, Personnel
Separations: General Provisions for Discharge
and Release, supersedes AR 615-360, June 24,
1953

5.2.2.9 AR 635-200, April 14, 1959, Personnel Separa-
tions: General Provisions for Discharge and
Release, supersedes AR 635-200, December 6,
1955

5.2.2.10 AR 635-200, July 15, 1966, Personnel Separa-
tions: Enlisted Personnel, supersedes, in part,
AR 635-200, April 14, 1959 and AR 635-220,
June 5, 1956.

5.2.2.11 AR 635-200, February 1, 1978, Personnel
Separations: Enlisted Personnel, supersedes AR
635-200, July 15, 1966 and AR 635-206, July
16, 1966

a. P.5/27R:

Some of the effects of Change 5 to AR 635-200, effec-
tive June 1, 1982, were: (1) transfer to the Individual Ready
Reserve is required for certain members discharged for un-
suitability/apathy (even some who are issued General
Discharges) or discharged from the Expeditious Discharge
Program; (2) a mental status evaluation is not required before
a GOS discharge (under Ch. 10) unless the member requests
a physical exam.

b. P.5/27L:

5.2.2.11-a AR 635-200, July 5, 1984 (through change
12 of April 15,1986) Personnel Separations:
ENLISTED PERSONNEL supersedes AR
635-200, February 1, 1978

Regulatory Developments

There are 16 chapters in this regulation:

e Ch. 1, General Provisions;

¢ Ch. 2, Procedures for Separation;

¢ Ch. 3, Character of Service/Description of
Separation;

e Ch. 4, Separation for Expiration of Service
Obligation;

e Ch. 5, Separation for Convenience of the
Government;

e Ch. 6, Separation because of Dependency or
Hardship;

e Ch. 7, Defective Enlistments and Inductions;

e Ch. 8, Separation of Enlisted Women-Pregnancy;

e Ch. 9, Alcohol or Other Drug Abuse Rehabilitation
Failure;

¢ Ch. 10, Discharge for the Good of the Service;

¢ Ch. 11, Entry Level Performance and Conduct;

¢ Ch. 12, Retirement for Length of Service;

e Ch. 13, Separation for Unsatisfactory Performance;

e Ch. 14, Separation for Misconduct;

e Ch. 15, Separation for Homosexuality; and

¢ Ch, 16, Selected Changes in Service Obligations.

Chapter 1: General Provisions

PROCESSING GOALS: Processing time when no ADB
not normally to exceed 15 working days. Processing time
when ADB normally not to exceed 50 days. Failure to meet
time goals no bar to separation or characterization. [{ 1-7.]

FBI RECORD: When member discharged with DD or
BCD, or under Ch. 10 (GOS) or Ch. 14 (Misconduct), the
FBI will be notified. [{ 1-10.]

REDUCTION IN GRADE: If discharge UOTHC there
is an immediate reduction to lowest enlisted grade. [{ 1-14.]

COUNSELING AND REHABILITATIVE EFFORTS:
Adequate counseling and rehabilitative measures must be
taken before initiating separation action for:

(1) Parenthood

(2) Personality disorder

(3) Entry level performance and conduct

(4) Unsatisfactory performance

(5) Minor disciplinary infractions or a pattern of
misconduct.

Must be at least one counseling before initiation of a
separation action. For (3) through (5) above, one of the
following rehabilitation measures shall be taken prior to in-
itiation of separation action:

(1) Reassignment between training companies or,
if not possible, between training platoons, at least
once.

(2) Reassignment at least once, with at least 2
months duty in each unit. Reassignment between at
least battalion-size units, but when considered
necessary by local commander, by brigade or larger.

(3) Permanent change of station.

Rehabilitative transfer may be waived where further du-
ty would:

(1) Create serious disciplinary problems or a hazard
to the military mission or to the member, or
(2) The member is resisting rehabilitation attempts,
or
(3) Rehabilitation would not be in the best interests
of the Army as it would not produce a quality soldier.
[11-18.]
PRIOR PROCEEDINGS: Separation should not nor-
mally be based on conduct which has already been considered
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at administrative or judicial proceeding and disposed of in
a manner indicating that separation not warranted. [{ 1-19.]

SUSPENSION OF SEPARATION: Separation may be
suspended for a probationary period. [{ 1-20.]

MEDICAL EVALUATIONS: Medical examinations re-
quired for members being separated under { 5-3 (COG,
Secretarial Authority), § 16-4 (Discharge of Members of
Reserve Components on Active Duty), Ch. 8 (Pregnancy),
Ch. 9 (Alcohol or Drug Abuse Rehabilitation Failure), Ch.
12 (Retirement for Length of Service), Ch. 13 (Unsatisfac-
tory Performance), Ch. 14, § III when absentee returned to
military control from AWOL or desertion (under Acts or
Patterns of Misconduct), or as required in AR 40-501.
{ 10-25. If member does not meet medical retention stan-
dards and is being considered for Ch. 13 (Unsatisfactory Per-
formance), member will'be processed through medical chan-
nels. If member does not meet medical retention standards
and is being considered for Ch. 14 (Misconduct) or
fraudulent entry, the member will be processed through
medical channels if (1) the disability is the cause or substan-
tial contributing cause of the misconduct; and (2) cir-
cumstances warrant disability processing instead of ad-
ministrative processing.

MENTAL STATUS EVALUATION: MSE required
for discharges under § 5-13 (COG, Personality Disorder);
Ch. 13 (Unsatisfactory Performance); Ch. 14, § III (Acts
or Patterns of Misconduct); Ch. 15 (Homosexuality), Ch.
10 when the member requests a medical examination (Good
of the Service). Only where separation is considered for
{ 5-13 (COG, Personality Disorder) must the physician be
trained in psychiatry,

TRANSFER TO INDIVIDUAL READY RESERVE
(IRR): Those who have not completed their service obliga-
tion at time of discharge are transferred to IRR unless they
have ‘“no potential to meet mobilization requirements.”’
[]1-36.]

Chapter 2: Procedures for Separation

PREHEARING OR IF NO HEARING: Servicemember
must receive written notice of recommendation for discharge,
the ‘‘specific allegations,’’ the applicable regulatory provi-
sions, the least favorable characterization of discharge possi-
ble. and must be advised of the following rights:

¢ To counsel;
¢ To submit statements on own behalf;
* To obtain documents supporting proposed separation;
® To a hearing if member has served more than six
years;
® To waive these rights (failure to respond within seven
duty days shall constitute a waiver);
¢ If hearing authorized, right to withdraw waiver; and
® Other matters required under other chapters of AR
635-200.
Member may withdraw waiver at any time prior to
order, direction, or approval of separation. [{ 2-2, 2-4.]
HEARING: If government introduces limited use
evidence (certain urinalysis results) at proceeding, discharge
must be HD —but rehearing without introduction of such
evidence may be instituted. Board to consist of at least three
experienced commissioned, warrant, or noncommissioned
officers (E-7 or above). If respondent is woman or minori-
ty, one board member to be a woman or minority (respec-
tively) if available and requested. Written notice of hearing
date must be provided at least 15 days before hearing. Ser-
vicemember may call witnesses and cross-examine witnesses.
For member being processed for Misconduct, the board will
(a) recommend discharge for Misconduct, characterized as
HD, UHC, or UOTHC, (b) recommend discharge for Un-

satisfactory Performance, if such was the stated provision
in the initial letter of notification, characterized as HD or
GD, or (c) recommend retention. For member processed for
Unsatisfactory Performance, the board will recommend (a)
separation for Unsatisfactory Performance (HD or GD) or
(b) retention. The board may also recommend suspension
of separation. [{] 2-6, 2-10, 2-12.]

ACTION BY SEPARATION AUTHORITY: Separa-
tion Authority will determine if sufficient evidence to verify
allegations. If sufficient basis, shall either (1) direct reten-
tion, (2) direct separation, or (3) suspend separation; if
separation for Misconduct recommended, (a) direct separa-
tion for Misconduct, or (b) direct separation for Unsatisfac-
tory Performance if such was the stated provision in the in-
itial notification. If Board recommends UOTHC discharge,
proceedings will be reviewed by JAG attorney. Cases of
members who have 18 or more years federal service are refer-
red to HQDA for final approval. Separation Authority may
not direct discharge if board recommends retention, but may
forward to Secretary of Army for possible separation.
Member may be discharged for conviction by civil court while
appeal pending where appropriate. [1§ 2-3, 2-6.]

Chapter 3: Character of Service/Description of Separation

CHARACTERIZATION OF DISCHARGE: Discharge
characterizations are HD, UHC, UOTHC, Entry Level
Separation (ELS), Void Enlistment or Induction (VEI), and
Dropped From Rolls (DFR). ELS, VEI, and DFR are call-
ed ‘“‘uncharacterized’’ discharges. Characterization based on
quality of service during current enlistment. ‘‘Characteriza-
tion may be based on conduct in the civilian community;
the burden is on the member to demonstrate that such con-
duct did not adversely affect his or her service.”’ Due con-
sideration given to age, length of service, grade, aptitude,
physical and mental condition. HD required at ETS.
Discharge before ETS—no specific number of Article 15s
or CMs will rule out HD. HDs may be furnished despite dis-
qualifying entries if there is subsequent ‘‘honest and faithful
service over a greater period of time.”” GD issued when
record is satisfactory but does not warrant an HD. UOTHC
may be issued for Misconduct, Fraudulent Entry, Homosex-
uality, security reasons, or for the Good of the Service, when
the reason for discharge is a pattern or incident of behavior
which is a significant departure from expected conduct. Right
to hearing prior to UOTHC discharge, except where ser-
vicemember is AWOL, requests GOS discharge, or waives
right. A MSE or similar medical evaluation given during
period of service being characterized shall not be considered
in determining the type of discharge. Certain evidence
relating to drug and alcohol abuse may not be considered
on issue of characterization of service. Entry Level Separa-
tion (ELS) required if processing initiated while member in
entry level status except where UOTHC is authorized and
appropriate or the Secretary of the Army determines HD
is warranted by unusual circumstances. Void Enlistment or
Induction discharge required if enlistment or induction void
and no constructive enlistment.

Chapter 5: Convenience of the Government

COG discharge must be HD, UHC or ELS. COG used
when discharge accomplished by Secretarial Authority; for
reasons of sole surviving son, daughter, or family member;
parenthood; court order of lack of jurisdiction over ser-
vicemember; discharge of aliens not lawfully admitted to
U.S.; separation for failure to meet medical fitness standards;
failure to qualify for flight training; separation because of
personality disorder, concealment of arrest record, failure
to meet Army weight control standards. No right to an ADB
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attaches to COG discharge procedures, but ADB authoriz-
ed when six or more years of service under some
circumstances.

Chapter 9: Alcohol or Other Drug Abuse Rehabilitation
Failure

Only entitled to ADB if six or more years service.
Discharge is authorized where member is enrolled in
ADAPCP and commander determines that further
rehabilitative efforts are not practical. HD, UHC, or ELS
required. ‘

Chapter 10: Discharge for the Good of the Service

This chapter permits a person whose conduct could
result in a trial by court-martial and sentencing of a BCD
or DD to request an administrative discharge. The GOS re-
quest may be submitted after preferral of charges. A member
who is under a suspended sentence of a punitive discharge
may also submit a request for a GOS discharge. There must
be no coercion and the servicemember must have at least
72 hours to consult with counsel, ‘‘Commanders must be
selective in approving discharges for the good of the Ser-
vice [sic]. The discharge authority should not be used when
the nature, gravity, and circumstances surrounding an of-
fense require a punitive discharge and confinement. Nor
should it be used when the facts do not establish a serious
offense, even though the punishment, under the [U.C.M.J.],
may include a [BCD or DD]. Consideration should be given
to the member’s potential for rehabilitation and his or her
entire record should be reviewed before taking action per
to this chapter [sicl.”” Request for GOS may only be
withdrawn with consent of commander. Medical exam not
required, but may be requested. If requested, MSE must also
be given. UOTHC is normal characterization, but UHC
authorized and HD may be awarded in exceptional cir-
cumstances. ELS may also be awarded if UOTHC discharge
not warranted.

Chapter 13: Separation for Unsatisfactory Performance

This reason to be used when it is clearly established that
(1) member will not develop sufficiently to participate in fur-
ther training and/or become a satisfactory soldier; (2) the
seriousness of the circumstances is such that the member’s
retention would have an adverse impact on military
discipline, good order, and morale; (3) it is likely that the
member will be a disruptive influence in present or future
duty assignments; (4) it is likely that the circumstances for-
ming the basis for initiation of separation proceedings will
continue or recur; (5) the ability of the member to perform
duties effectively in the future, including potential for ad-
vancement or leadership, is unlikely; and (6) the member
meets medical retention standards. Discharge is not authoriz-
ed for those in entry level status. Characterization is HD or
GD depending on military record. RE-3 code issued if
member has less than 18 years service. RE-4 if 18 or more
years service. ADB if six or more years service.

Chapter 14: Separation for Misconduct

Authorized for minor disciplinary infractions, pattern
of misconduct, commission of a serious offense, conviction
by civil authorities, desertion, and absence without leave.
UOTHC discharge normally appropriate. UHC authorized
if merited by overall record. When sole basis is CM convic-
tion where no punitive discharge, UOTHC can not be issued
unless approved by HQDA. HD only authorized under ex-
ceptional circumstances. ELS authorized if UOTHC not war-
ranted. ADB right applies unless characterization of service
as UOTHC is not warranted. ADB also if six or more years
service.

Regulatory Developments

Chapter 15: Homosexuality ,

Basis for separation may include preservice, prior ser-
vice, or current service conduct or statements. Member will
be separated if one of the following findings is made:

(a) member engaged in, attempted to engage in, or
solicited another to engage in a homosexual act, unless

(1) such conduct was a departure from the member’s
usual and customary behavior

(2) such conduct is unlikely to recur

(3) such conduct was not accomplished by force
coercion, or intimidation by the member during a
period of military service

(4) retention is in the best interests of the Army, and

(5) the member does not desire to engage in or in-
tend to engage in homosexual acts.
(b) The member has stated that he or she is a homosex-
ual or bisexual, unless there is a further finding that
the member is not a homosexual or bisexual, or
(¢) The member was married or attempted to marry
someone known to be of the same biological sex unless
there are further findings that the member is not a
homosexual or bisexual. Characterization of service
can only be UOTHC if the service record warrants
such a characterization and, during the current term
of service the member attempted, solicited, or com-
mitted a homosexual act—

(1) by using force, coercion, or intimidation

(2) with a person under 16 years of age

(3) ith a subordinate in circumstances that violate
customary military superior-subordinate relationships

(4) openly in public view

(5) for compensation

(6) aboard a military vessel or aircraft

(7) in another location subject to military control
if the conduct had, or was likely to have had, an
adverse impact on discipline, good order, or morale
due to the close proximity of other members of the
Armed Forces. Otherwise, character of discharge shall
reflect character of service.

Hearing required, unless waived, if UOTHC discharge,
or six or more years service.

5.2.2.12 AR 635-208, May 21, 1956
Personnel Separations: UNDESIRABLE
HABITS AND TRAITS OF CHARACTER
supersedes AR 615-368, October 27, 1948

5.2.2.13 AR 635-209, March 17, 1955
Personnel Separation: INAPTITUDE OR UN-
SUITABILITY DISCHARGE
supersedes AR 615-369, November 15, 1951

5.2.2.14 AR 635-209, April 14, 1959 :
Personnel Separations: UNSUITABILIT
DISCHARGE
supersedes AR 635-209, March 17, 1955

5.2.2.15 AR 635-212, July 15, 1966
Personnel Separations: UNFITNESS AND UN-
SUITABILITY DISCHARGE
supersedes AR 635-208 and AR 635-209, April
14, 1959

¢ P.5/32L, n.14:

For an explanation of regulatory supplements, see Supp.
§ 10.3.1.
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5.2.3 Navy

Note that Navy Regulations may take precedence over
BUPERSMAN. Amidon v. Lehman, 677 F.2d 17 (4th Cir.
1982).

5.2.3.1 BUPERSMAN, 1942

5.2.3.2 BUPERSMAN, 1948

5.2.3.3 BUPERSMAN, 1959

5.2.3.4 BUPERSMAN, 1969 (s of July 1, 1969)
5.2.3.5 BUPERSMAN, 1969 (as of December 31, 1980)
a. P.5/35, n.20:

The Naval Military l?ersonnel Command’s manual was
issued during the summer of 1981 (no longer called
“BUPERSMAN?”’). The effective date of the new manual
is January 1, 1982,

b. P.5/36L, HEARING:

There is a right to ADB before UOTHC Discharge. See
BUPERSNOTE 1910, § 4.c., Mar. 24, 1981.

5.2.4 Marine Corps
5.2.5 Air Force

5.2.5.1 AFR 39-10, September 21, 1949
Enlisted Personnel: DISCHARGE—
EXPIRATION OF ENLISTMENT OR RE-
QUIRED SERVICE AND GENERAL
PROVISIONS

5.2.5.2 AFR 39-10, October 27, 1953
Enlisted Personnel: DISCHARGE—
EXPIRATION OF ENLISTMENT OR RE-
QUIRED SERVICE AND GENERAL
PROVISIONS
supersedes AFR 39-10, September 21, 1949 and
AFL 39-12, June 5, 1951

5.2.5.3 AFR 39-10, April 14, 1959
Enlisted Personnel: EXPIRATION OF
ENLISTMENT FOR REQUIRED SERVICE
AND GENERAL PROVISIONS
supersedes AFR 39-10, October 27, 1953

5.2.5.4 AFM 39-10, August 22, 1966

Enlisted Personnel: SEPARATION UPON EX-
PIRATION OF TERM OF SERVICE, FOR
THE CONVENIENCE OF THE GOVERN-
MENT, MINORITY, DEPENDENCY, AND
HARDSHIP

supersedes AFR 39-10, AFR 39-11, AFR 39-12,
and AFR 39-15, April 14, 1959; AFR 39-14,
March 1, 1960

5.2.5.5 AFM 39-10, October 20, 1970
Enlisted Personnel: SEPARATION UPON EX-
PIRATION OF TERM OF SERVICE FOR
CONVENIENCE OF GOVERNMENT,
MINORITY, DEPENDENCY, AND
HARDSHIP
supersedes AFM 39-10, August 22, 1966

5.2.5.6 AFM 39-10, May 18, 1972 .
Enlisted Personnel: SEPARATION UPON EX-
PIRATION OF TERM OF SERVICE FOR
CONVENIENCE OF GOVERNMENT,
MINORITY, DEPENDENCY, AND
HARDSHIP
supersedes AFM 39-10, October 20, 1970

5.2.5.7 AFR 39-10, January 3, 1977
Enlisted Personnel: SEPARATION UPON EX-
PIRATION OF TERM OF SERVICE, FOR
CONVENIENCE OF GOVERNMENT,
MINORITY, DEPENDENCY, AND
HARDSHIP
supersedes AFM 39-10, May 18, 1972

*P.5/37R, It

See Chilcott v. Orr, 747 F.2d 29 (Ist Cir, 1984) for a
discussion of the requirements for hearings for discharges
under AFR 39-10. This case also holds that AFR 39-10, {9
6-53 and 6-54, pertaining to timeliness of Air Force discharge
actions following a civilian conviction, is not applicable
where the discharge is based on the facts underlying civilian
arrest, where there was no conviction.

5.2.5.8 AFM 39-12, September 1, 1966

Enlisted Personnel: SEPARATION FOR UN-
SUITABILITY, [UNFITNESS OR] MISCON-
DUCT; PERSONAL ABUSE OF DRUG;
RESIGNATIONS OR REQUESTS FOR
DISCHARGE FOR THE GOOD OF THE
SERVICE; AND PROCEDURES FOR THE
REHABILITATION PROGRAM

supersedes AFR 39-3, August 18, 1964; AFR
39-18, March 3, 1961; AFR 35-66 (in part),
39-15, 39-16, 39-17, 39-21, 39-22, and 39-23,
March 17, 1959.

5.2.5.9 AFR 39-10, October 1984
Enlisted Personnel: ADMINISTRATIVE
SEPARATION OF AIRMEN

5.2.5.10 AFR 39-10, 1988
Enlisted Personnel: SEPARATION UPON EX-
PIRATION OF TERM OF SERVICE, FOR
CONVENIENCE OF GOVERNMENT,
MINORITY, DEPENDENCY, AND
HARDSHIP

5.3 Standards for an Honorable Discharge at Expira-
tion of Term of Service

5.3.1 Introduction

5.3.2 Army

Effective July 4, 1984: HD unless ELS warranted. AR
635-200, § 3D7(a)(1).

5.3.3 Navy
5.3.4 Marine Corps
5.3.5 Air Force
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A. Overview

CHAPTER 6
Intake and Obtaining Records

There have not been any substantial changes in the way one obtains records and conducts case
intake. It must be noted, however, that the usefulness of many of the suggested questions and areas
of exploration that relate to waf_ time experiences are less significant today.

B. Chapter Supplement

1. The two to four week time period for receiving military records from the National Personnel
Records Center (NPRC), which is referred to widely in this chapter, is now longer—from four to eight
weeks is now typical. It is not unusual for it to take as long as ten weeks.

2. Note new section 6.6.3.4 on obtaining records of service in Vietnam.

C. Section Supplement

6.1 Introduction

e P6/1L, n.1:

The ADRB SOP has been withdrawn. The directive in
the SOP that ““[i]n cases where there is any doubt as to
whether the applicant’s discharge should be upgraded, the
vote should be resolved in favor of the applicant,”” has ap-
parently not survived the SOP’s demise.

6.2 Initial Client Interview

6.3 Intake Considerations
a. P. 6/2L, n.3:

(1) The CETA program is no longer in existence.

(2) There are now 196 Veterans Outreach Centers (‘‘Vet
Centers’’).

(3) The NVLSP now provides a referral service.

(4) The functions of NVLC have largely been taken over
by NVLSP.!

b. P. 6/2L, 2nd e:

In the past, the Boards for Correction of Military
Records (BCMRs) always addressed the merits of a case, even
if brought outside the three year statute of limitations. If
the Board found the merits compelling, it would waive the
three year limit “‘in the interest of justice.’’ If, however, the
Board did not find the merits compelling, it would usually
address them in its decision but also state that the case was
being denied based on the statute of limitations. Some boards
are now, however, denying cases based solely on the statute
of limitations without addressing the merits in their written
decision,?

c. P. 6/2R, n.6:

Care must be taken when filing simultaneously at the
VA and a military board. Both agencies will be trying to get
the veteran’s records from the records center and confusion

1See Supp., Ch. 1, Chapter Supplement ‘‘1.”’
2See also Supp. § 9.4.3.

may ensue. It is advisable to take steps to ensure that the
agency where you want the case to be adjudicated first (usual-
ly the military) gets the records first. This can be accomplish-
ed by filing with one agency slightly before the other, con-
tacting both agencies and the records center, and trying to
coordinate the filings.?

6.4 Obtaining the Veteran’s Military and Personal
History

6.5 Completing the Necessary Forms

a. P.6/3L:

Note that footnote 7e applies to the entire list in this
section, not just the last o.

b. P.6/3L, 7th e:

A VA Form 23-22 should be used if the representative
is an accredited service organization representative.

6.6 Obtaining Necessary Military Records

a. P. 6/3L, n.8:

(1) If a deadline for application to a board is ap-
proaching, the application should, of course, be filed before
obtaining the records.

(2) Requesting records from the NPRC at the same time
as applying to a board can cause confusion which can delay
both getting of the records and the board application. One
should be done distinctly before the other, unless some
specific arrangement can be made with the NPRC or the
board.

(3) 32 C.F.R. § 70.5(b)(9)(i) now provides that after a
DRB application has been filed, copies of the military records
may be requested without the applicant losing his or her place
in line for consideration by the Board. Requesting records
after applying is, however, discouraged on the grounds that
the DRBs do not have copying facilities and the records must
be sent elsewhere for copying. Thus, if the records are re-
quested too late in the process, there may be a delay in con-

. sideration of the applicant’s case. DRB personnel are not

always aware that the agency is obligated to provide copies

3See also Supp. § 6.6(a), infra.
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of the records and may, at first, be reluctant to arrange for
their reproduction.

As a practical matter, it is usually possible to get copies
of small numbers of pages of records from the DRB if one
can go to their offices in Northern Virginia and identify in
the file which documents are desired.

b. P.6/3R, n.9, line 5:

The cite to 38 C.F.R. § 26 is incorrect. It should be to
38 C.F.R. § 1.526(b). Also, see VA Manual, MP1, Part II,
Ch, 21. . ‘

c. P.6/3R, n.10:
See also § 9.2.10.4.

6.6.1 Official Service Records
a. P.6/3R, n.12:

Records available from the NPRC include individual
personnel and medical records; organization, unit and
command-type reports of personnel actions (Navy and Coast
Guard include ships and station files); clinicals, x-rays and
other files pertaining to medical treatment at various medical
facilities; pay records; historical files; and miscellaneous file
groups. NPRC also maintains records that are not limited
to any particular branch of the military. It is also possible
to obtain the addresses and telephone numbers of federal
records centers (including those for selective service records)
and other records offices.

The NPRC publishes a Directory of Military Person-
nel and Related Records. It can be obtained from:

National Archives and Records Administration
National Personnel Records Center

(Military Personnel Records)

9700 Page Boulevard

St. Louis, MO 63132-5100

b. P.6/4L, n.14:

As records requests are now taking from six to ten
weeks, it is more appropriate to make a second request after
eight to ten weeks have passed.

The NPRC contact telephone numbers are:

Army: 314-263-7261
Navy, Marine,

Coast Guard:
Air Force:

c. P.6/4L, 1 2:

The NPRC now sends complete copies of the OMPF,
without charge, as a matter of routine. The NPRC claims
that if the request is made under the Freedom of Informa-
tion Act (FOIA), and not just the Privacy Act (PA), it takes
extra time for processing. Nevertheless, making the request
under both the FOIA and the PA does not seem to cause
much delay. If, however, there is a rush to get the records,
it may be better to omit the reference to FOIA. If FOIA is
not mentioned in an initial request, and a problem develops
in obtaining the records, a follow-up request under
FOIA/PA should be made. This will ensure that if any
dispute arises, the requester will be fully protected under the
provisions of all applicable laws.

d. P.6/4L, 1 3:

The NPRC still provides paper copies of Navy service
records. If, however, the former sailor is still in reserve status,
and the records are being held at the USN Center in New

314-263-7141
314-263-7243

Orleans, the records will be provided on microfiche. The
Center, will, however, provide an inexpensive hand-held
microfiche reader free of charge.

6.6.2 Medical Records
a. P.6/4L, § 4, Sentence 1:

This sentence should read: ‘‘Sometimes, the only
medical record produced by a request on the SF 180 for ‘com-
plete service and medical records’ is the report of the final
separation physical examination.”’

b.P.6/4R, § 1:

The detailed information which is described as
‘““necessary’’ in this paragraph, does make obtaining the
medical records more likely, These medical records can,
however, often be obtained without this level of specificity
as to time and place of their creation (name of hospital
visited, date of treatment, etc.). The more detail, the bet-
ter: but if the information would be useful, even a vague
request is worth trying.

c. P.6/4R, { 2:

Recently the NPRC obtained magnetic tapes which con-
tain information on admissions to Army hospitals from 1942
to 1945 and 1950 to 1954. If such a hospital admission is
relevant, this data should be specifically requested with as
much information as possible to assist the NPRC in locating
the records.

6.6.3 Other Military Records
6.6.3.1 Court-Martial Records
6.6.3.2 Investigative Records

* P.6/4, n.18:

Army CID records can be obtained with a SF 180 by
addressing a request to the Office of the Staff Judge Ad-
vocate at the Army Criminal Investigation Command:

DA USACIC
5611 Columbia Pike
Falls Church, VA 22041

The request should provide as much information as
possible concerning the investigation. This facilitates the Ar-
my’s search for the records.

6.6.3.3 Miscellaneous Military Records
e P.6/5L, §2:

See OpJAGAF 1983/19, 18 March 1983 (PSC box
numbers do not fall under the exemption for clear unwar-
ranted invasion of personal privacy).

6.6.3.4 Vietnam Records

Records of events occurring in Vietnam can be obtain-
ed from the Army and Joint Services Environmental Sup-
port Group (ESG). The ESG has its origins as the DoD agen-
cy which collected data on military herbicide spray opera-
tions in Vietnam. It now principally uses its data base to pro-
vide military unit records and research in support of veterans
claims for Veterans Administration benefits. ESG will,
however, also provide records and research in response to
requests in discharge upgrade cases.*

4 Although the ESG will provide research and records, they may

require the veteran to pay for copies of any document provided.
Ask for a fee waiver.
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The types of records available from ESG (in conjunc-
tion with the National Records Center in Suitland, Maryland)
include daily journals, after action reports, and ‘‘lessons
learned’’ reports of most units which served in Vietnam—
often down to the company level. The records can often con-
firm such incidents as the deaths of individuals from par-
ticular units, engagements with enemy forces, non-combat
accidents which resulted in deaths or injuries, enemy bom-
bardments, and the loss of aircraft and vehicles. Virtually
any event, however, is potentially verifiable by the ESG.

The ESG prefers to receive requests for records and
research from a veteran’s representative rather than direct-
ly from the veteran. All requests should be in writing with
an indication of any existing deadlines for the research. Great
care should be taken to provide as many details as possible
of the events sought to be confirmed, including the military
units involved, exact dates and locations of the events. ESG’s
records are first organized by units, then in chronological
order.

If there is any question about how to phrase a request,
or as to the sufficiency of the information in the request,
the ESG urges that the veteran’s representative call to discuss
these kinds of problems.

The address and telephone number of the ESG are:

Army and Joint Services
Environmental Support Group

(JDPP-ESG)

1730 K Street, N.W.

Suite 210

Washington, D.C. 20006-3868

202-653-1828

If the veteran served in the Marine Corps, write ‘‘At-
tention: Marine Corps’’ on the envelope.

6.6.4 Other Nonmilitary Records
P. 6/5L, new {:

Selective Service records can be obtained from SSS, 1023
31st St., N.W., Washington, D.C. 20435.

6.7 Locating Military Personnel or Veterans
s P.6/5R, 1:

Note that some information which might be useful for
locating or contacting a servicemember can be obtained
through the Freedom of Information Act. See OpJAGAF
1983/19, 18 March 1983 (PSC box numbers do not fall under
the exemption for clear unwarranted invasion of personal
privacy); OpJAGAF 1983/42, 18 May 1983 (Future duty
assignment location normally releasable but place, date, and
time of port call is personal data, subject to exemption ac-
cording to balancing test which weighs public interest in
disclosure).

Lt. Col. Richard S. Johnson has recently published a
directory entitled How to Locate Anyone Who Is or Has
Been in the Military: A Guide to Locating Present, Former
and Retired Members of the Armed Forces, Reserves and
National Guard, which is a newly revised and updated ver-
sion of the locator he first published in 1988.

As the author explains in his introduction, the purpose
of the book is to provide the reader with information on how
to locate present, former, and retired members of the arm-
ed forces, reserves, and National Guard. Though the book
identifies the major service-related sources of information
and lists all of the uniformed services facilities in the United

States (as well as military post office numbers for military
installations abroad), the author also cites many other
resources which should not be overlooked, including federal
agencies (for veterans or military retirees employed by the
Federal Civil Service), local government records, Post Of-
fice services, state vital statistics offices (for records of births,
marriages, divorces, and deaths), and motor vehicle registra-
tion bureaus.

A secondary purpose of the book, in the author’s words,
is ““to help [the reader] locate former comrades. . . .”’ Ad-
vocates whose clients need to contact others who served with
them who can supply or verify information about events
which occurred during service may find the author’s lists of
veterans organizations and military service associations par-
ticularly useful.

The cost of this directory is $15.00, including postage
and handling. Orders may be addressed to Military Infor-
mation Enterprises, Post Office Box 340081, Fort Sam
Houston, Texas 78234,

6.8 Initial Interview Checklist

a. P. 6/5R, Ist e;

A 23-22 should be obtained if the representative is an
accredited service organization representative.

b. P. 6/5R, 2nd e:

While it is generally better to request records before fil-
ing a 293 or 149 application form, if a deadline is imminent,
the application should be filed immediately.

¢. P. 6/5R, 9th e:

Four weeks is not currently enough time to allow for
review of military records due to the time it now takes to
get the records. Six to ten weeks is presently a more
reasonable estimate.

Appendix 6A

Discharge Upgrade Questionnaire
P. 6A/1—[See new questionnaire on page 6S/5]

Appendix 6B
Personal Statement Guideline
Appendix 6C

Sample Letter Requesting Character Statement
Appendix 6D

Retainer Privacy Act Waiver
Appendix 6E

Sample Forms
a. P. 6E/1—[See new Form 180 at page 65/11]

Before completing the 180 with the FOIA/PA notation,
the factors discussed at Supp. § 6.6.1 above should be
considered.

b. P. 6E/3—[See new Form 293 at page 6S/13]

¢. P. 6E/5—[See new Form 149 at page 6S/17]

d. P .6B/5—[See new Form 70-3288 at page 6S/19]
e. P. 6E/5—[See new Form 21-526 at page 6S/20]

6S/3



Intake and Obtaining Records

Appendix 6F

Case Processing Checklist

Appendix 6G

Case Monitoring and Control Mechanism
e P. 6G/1:

Legal Services Corporation requirements have chang-
ed significantly in recent years and the control number
described for the Case Log may no longer be sufficient for
LSC-funded offices.

Appendix 6H

Obtaining Court-Martial Records
Army (32 C.F.R. Part 518, App. B, {2.b.5):

Legal Records. Submit requests involving records of
trial by court-martial as follows:

(1) Requests for records of general courts-martial and
those special courts-martial in which a bad conduct discharge
has been approved by the convening authority. Send the re-
quest to the staff judge advocate of the command with
jurisdiction over the case, if the case has not yet been for-
warded for appellate review. Send requests for cases already
forwarded for appellate review, including old cases, to the
US Army Legal Service Agency, JALS-CC, Nassif Building,
Falls Church, VA 22041 or (202) 756-1888.

(2) The records of special courts-martial that do not in-
volve bad conduct discharge. These records are kept for ten
years after completion of the case. Send requests as follows:

(a) For up to three years after completion of the case,
to the staff judge advocate of the headquarters where the
case was reviewed.

(b) From three to ten years after completion of the case,
to the National Personnel Records Center (Military Records),
9700 Page Boulevard, St. Louis, MO 63132.

(c) Over ten years after completion of the case—after
ten years, the only evidence of a special court-martial con-
viction is the special court-martial order maintained in the
person’s permanent records.

(3) The locally maintained records of summary courts-
martial are retired three years after action of the supervisory
authority. Until that time, send requests for such records
to the staff judge advocate of the headquarters where the
case was reviewed. After ten years, the only evidence of a
summary court-martial conviction is the summary court-
martial order in the person’s permanent records.

If you are having difficulty locating courts-martial
records contact the Judge Advocate General, HQDA
(DAJA-CL), Washington, D.C. 20310. The telephone
number is 202-695-1891.

Navy/Marine Corps (32 C.F.R. § 701.31(e)):

Courts-Martial Records. (1) Send requests for records
of trial by general courts-martial, or special courts-martial
which resulted in a bad conduct discharge, or involving com-
missioned officers to the Judge Advocate General, 200
Stovall Street, Alexandria, VA 22332.

$32 C.F.R. § 701.31.

(2) Send requests for records of trial by summary courts-
martial or special courts-martial not involving a bad con-
duct discharge to the officer having supervisory authority

" in the review process.

If you are having difficulty locating courts-martial
records, contact the Chief of Naval Operations, (Code
09B30), Pentagon, Washington, D.C. 20350-2000 or the
Commandant of the Marine Corps, HQMC, Navy Depart-
ment, Washington, D.C. 20380, as appropriate.®

Air Force (Current cite is: 32 C.F.R. § 806.18)

"Appendix 61

Obtaining Investigative Records
Army (32 C.F.R. Part 518, App. B, {2.b.9):

Criminal Investigation files. Send requests involving
criminal investigation files to the Commander, US Army
Criminal Investigation Command, ATTN: CIJA, 5611 Col-
umbia Pike, Falls Church, VA 22041. (Telephone (703)
756-2266.) Only the Commanding General, USACIDC, can
release any CIDC originated criminal investigation file.

Navy/Marine Corps (32 C.F.R. § 701.31(g)):

Investigative records. (1) Send requests for NIS in-
vestigatory records and related matters to the Commander,
Naval Security and Investigative Command, Washington,

"‘D.C. 20388.

(2) Send requests for JAG Manual investigative reports
to the Judge Advocate General, Navy Department, 200
Stovall Street, Alexandria, VA 22332.

(3) Send requests for mishap investigative reports to the
Commander, Naval Safety Center, Naval Air Station, Nor-
folk, VA 23511.

If you are having difficulty locating investigative
records, contact the Chief of Naval Operations, (Code
09B30), Pentagon, Washington, D.C. 20350-2000 or the
Commandant of the Marine Corps, HQMC, Navy Depart-
ment, Washington, D.C. 20380, as appropriate.®

Air Force (32 C.F.R §§ 806.16, 806.17):

§ 806.16 Submitting FOIA requests. Requests must be
in writing, giving such information as is reasonably required
to identify and locate records. To speed up processing, re-
questers should address their requests as shown in § 806.17
and § 806.18.7 Unless otherwise shown in § 806.17 and
§ 806.18, requesters should use the office symbol DADF
when addressing correspondence about their request for
records to any Air Force activity. The symbol DADF is the
standard Air Force-wide functional address symbol used to
identify all forms of communication about requests for
records under the Freedom of Information Act. (The DADF
symbol must not be used on regular correspondence.)

§ 806.17 Where to send FOIA requests. Records of in-
vestigation compiled by the Air Force OSI: HQ
AFOSI/DADF, Bolling A.F.B., D.C. 20332. Records of per-
sonnel security investigations: Defense Investigative Service,
Ass’t for Information, 1900 Half Street, N.W., Washington,
D.C. 20324, Records where the location is not known: 1947
ASG/DADF, Washington D.C. 20330.

832 C.F.R. § 701.31.
7 See Appendix H in MDU.
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NATIONAL VETERANS LEGAL SERVICES PROJECT

2001 $ STREET NW/
SUITE 610
WASHINGTON DC 20009-1125

TEL [202) 265-8305
FAX(202] 328-0063

P DI B TL RE

This questionnaire is designed to assist a service representa-
tive, attorney or paralegal in deciding whether (s)he can help you
upgrade your discharge.

. Try to answer as many questions as you can.
questions will not be applicable to you. Put "N/A* if it is not
applicable. Put "?" if you do not remember. Do not worry if you
cannot remember many details. Many answers will be in your
military records which we will obtain. In addition to carefully
completing this questionnaire, please send us copieg of:

Many of the

1. your DD-214 separation document,

2. any documents or correspondence you may h ave
pertaining to your military service and your
discharge, and

3. any additional information or documentation
which will aid us in evaluating your case.

If you need additional space to answer any question, write on
the back of the page. ‘Please print all information legibly.

BE KE DENT

P DI E ¥ § RE

Date completing questionnaire:

A. PERSONAL -

1. Full Name:

a. If you used another name in service, indicate that name:

2. Current Address:

3. Telephone Numbers:

a. Home: ( )
b. Work: { )
c. Other: If possible, specify a person and a number where

messages can be left for you (for example:
XXX-XXXX) 2

"Sister’'s phone, (xxx)

( )

d. Other: If poseible, specify the name and address of
someone who will always know where you are:

4. Former Branch of Service:

S. Service Number:

6. Social Security Number:

7. Date and Place of Birth:

3san) apeaddn Idieyosi(q
V9 xipuaddy
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8. Dates of Service:

a. Entry Date

b. Separation Date

9. Where did you serve your active duty?

10. Indicate Type of Discharge:
_____ Honorable
General (Honorable Conditions)
Undesirable (Under other than Honorable Conditions)
Dishonorable (Dismissal if a former officer)
____ Clemency (Under 1974-75 Clemency Program)

B. PROCEDURAL STATUS

L L T e S L R 2 L T

Questions 1, 2 and 3, below, refer to recently filed applications

which are before a military board.
AREEEREE A AR NN NNRENE AR DA R G SR A SO S SRS A AR AR A A AR R d At O ddd

1. Has a recently filed application for a discharge upgrade been
sent to thes

a. Discharge Review Board? Yes No

b. Board for Correction of Military/
Naval Records? Yes No

2. If you have filed an application, when did you file it?

3. If you have filed an application, have you had a hearing
scheduled? Yes No

a. If yes, indicate the date of the hearing:

4. If you have recently filed a currently pending application,
and if you have a copy of the application, please send a copy when
you return this questionnaire.

AR A BT RN BERRE LSS AN AR R RN RS S E R AR N RS R R R kAR b e R A bR kbbb A S

Questions 5 and 6, below, refer to PAST hearings which you may have

had, which are not currently pending before a board.
BRENRABEEEEANAEANERNRNT ARG SRR G A E TR EAANAN AN S ST RSO RNk A O RO des

5. Have you ever previously appiied to a Discharge Review Board
for a discharge upgrade? Yes ___ No
a. If yes:
(1) Did you have a hearing? Yes ____ No __
(2) Did you appear at the hearing? Yes _ No __
(3) Did you have counsel? Yes No

(a) If you had counsel, who or
what organization represented you?

(4) What was the result of the application for an upgrade?
Accepted Partially Upgraded Denied

6. Have you ever previously applied to a Board for Correction of
Military/Naval Records? Yes No

a. If yes:

(1) What correction(s) did you request the Board to make?
(for example: recharacterization of discharge)

(2) Did you have a hearing? Yes No
(3) Did you appear at the hearing? Yes No
(4) Did you have counsel? Yes No

(a) If you had counsel, who or what organization
represented you?

{(b) If you had counsel, did your counsel submit a
brief or written statement on your behalf? Yes No

4
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(5) What was the result of the application for a
correction of records?
Accepted Partially Accepted Denied

Explain further if necessary:

7. Have you ever applied to the US Department of Labor for an
exemplary rehabilitation certificate?
Yes No

a. If yes, were you successful? Yes No

8. ‘-Did you apply for a Clemency Discharge under President Ford’s
Program for Vietnam Veterans (September 1974 - February 1975)?
Yes No

9. Did you apply to President Carter’s Special Discharge Review
Program (April 1977 - October 1977)?
Yes No

a. If Yes on questions 8 or 9 above, what was the result?

10. You may only be - represented by one counsel or service
organization at a time. If you are presently being represented by
another person or organization, please indicate who they are:

TR SE RN RN SN AR R RN SN A AR RS AN AR AR R RS SRR AR AR SRRSO R AR SRR RAAROND

Please return the SF-180 "Regquest Pertaining to Military

Records™ that accompanied this questionnaire, signed, as soon as

. Your military and medical records will provide important
information necessary to evaluate your case.

If you have copies of your military and medical records, and
prior board decisions if any, you can speed up our case evaluation
process by sending copies of these documents to NVLSP. (Note: You
must still return the SF-180.)

C. BACKGROUND INFORMATION FOR ENLISTEES ONLY

1. Did you enlist under any particular option or program?

Yes No
2, Did the recruiter promise you anything? Yes No
a. If yes, in writing? Yes No

b. If yes, what where the promises or guarantees?

c. If yes, did the service carry out its promises?
Yes No

Bxplain:

d. If the service failed to carry out its promises, did you
complain? Yes No

(a) If you did complain, when did you complain and to whom?

(2) If you did complain, what was the result?

3. Were you forced to enlist by anyone? (Examples: courts,
police, parents, no job, pressure of the draft)
Yes No
a. If yes, describe in detail events leading to your enliat-
ment:

SpI023y Suuig)qQ pus IYBUf
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4. Were you under 18 when you enlisted? Yes No
a. If yes, did both of your living parents or quardian(s) sign

for you? . Yes _____ No

D. BACKGROUND INFORMATION FOR DRAFTEES OHNLY

1. Before your induction, were you:
a. a student? Yes __ __No ___
b. an apprentice? Yes _ - No ___
Cc. a ministerial student or minister? Yes _____No ____
d. a conscientious objector? Yes No

2. Was any of your family missing, captured or killed due to
military service? Yes No

3. Was there any hardship in your family? Yes No

4. If "yes" to any of the above, please give details:

S. Did you apply to your local board for deferment or exemption
from the draft? Yes No

a. If yes, when and what result:

b. If you were turned down and given reasons, what were they?

E. BACKGROUND INFORMATION FOR ENLISTEES AND DRAFTEES

The following questions cover subject areas not likely to be
found in your military records. Consider each question carefully.
Put "N/A" for questions which are not applicable to your case.

1. Did you have any physical, mental or medical problems prior
to you entry in the military? Yes No

a. If yes, please explain:

2. Did you ever fail a military entry physical and ‘take another
one? Yes No

a. If yes, please give detailss

3. Did you have a drug or alcohol problem while in the military?
Yes No

a. If yes, explain if the problem caused your discharge:

4. If you had drug or alcohol problems in service, did you
participate in any treatment or amnesty program?
Yes No

a. If yes, explain:

5. Did you give any urine samples in service that detected drug
use? Yes No

6. Did you have any family or hardship problems while in the
military? Yes No

a. If yes, describe:

7. Did you see a psychiatrist while in the military?
Yes No

SpI1029Yy Suruie)qQ pue e
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a. If yes, who, where and for what reason?

8. Did you have any other medical problems while on active duty?
Yes No

a. If yes, describe, including their effect on your duty
performance:

-b. If yes, at which military hospitals were you treated (give
dates):

9. Did you ever have a medical profile? Yes No

a. If yes, for what?

10. Do you think there is any reason you should have had a medical
discharge? Yes No

a. If yes, explain:

P. POST MILITARY ACTIVITIES

1. Since your discharge, have you had any additional schooling

or training? Yes No

a. If yes, please describe:
2. Have you had any arrests or convictions other than traffic
violations since discharge? Yes No

a. If yes, please describe:

3. Since you discharge, do you have any activities, awards, etc.,
that would reflect favorably on your character? Describe:

4. Have you ever applied for Veterans Administration benefits?
Yes No

a. If yes, what happened:

b. If you were denied benefits by the VA, when you were
denied?

(1) What reason did the VA give for denying you benefits?

(2) Did you appeal your denial? Yes No
When did you appeal your denial?

(3) Is your appeal pending? Yes No

S. Did you have VA benefits denied after an upgrade by President
Carter’s Special Discharge Review Program?

Yes No

6. Have you ever applied for unemployment compensation since your
discharge? Yes No

a. If yes, what were the results:

AERRRAERERARARNNRN NN ANE DR RN R RS R EA RS EAN RSN AN A A SRR RN S bt At ad

For the following questions, use the space provided, the back
of the page and separate paper if necessary.
AN RN A S AN A A SR E R AN AR R R AR AR R R AR R DR RN RN ENRA N RN R RN AN N A R et ht A D
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1. Please explain as specifically as possible your immediate
reason for discharge (for example: extended AWOLs, drug use, etc.)

11
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Appendix 6E

REQUEST PERTAINING TO MILITARY RECORDS

Pissee reed inaustions on the reverse. if more space ls needed, use plein

PRIVACY ACT OF 1974 COMPLIANCE INFORMATION, The following information le
provided In accordance with § U.8.C. 832a{e)(3) and applies to this form. Authority for
cotlection of the Information Is 44 U.8.C. 2807, 3101, and 3103, and E.O. 9397 of
November 22, 1943, Disciosure of the information is voluntary. The principal purpose of
the information is to assist the faociiity servicing the records in locating and verifying the

inciude the transfer of relevant information to appropriate Federal, State, local, or foreign
agencles for use In civil, criminal, or regulatory investigations or prosecution. In
addition, this form will be flled with the appropriate military records and may be transferred
mmmmmmwwlnmmmmMummum
by the agency which maintains the record. if the req d inf is not provided,

correctness of the requested records or information to answer your inquiry. Routine uses it may not be possibie to service your Inquiry.
of the Information as eetablished and published in accordance with & U.S.C.a(e)(4)D)

SECTION |—-INFORMATION NEEDED TO LOCATE RECORDS (Fumish as much as possible)
1. NAME USED DURING SERVICE (Laat, first, and middle) 2. SOCIAL SECURITY NO. 3. DATE OF BIRTH | 4. PLACE OF BIRTH

8. ACTIVE SERVICE, PAST AND PRESENT (For an effective records search, it is important that ALL service be shown below)
BRANCH OF SERVICE DATES OF ACTIVE SERVICE Check one SERVICE NUMBER
(Alm, show last organization, i known) DATE ENTERED DATE RELEASED %F;A- LIEFED DURING THIS PERIOD
mam—

6. RESERVE SERVICE, PAST OR PRESENT 1 'none,” checkhere B | |

a. BRANCH OF SERVICE b. DATES OF MEMBERGHIP c. Check one | 4. SERVICE NUMBER DURING
OFFI-  EN- THIS PERIOD
FROM 1o CER LISTED
7. NATIONAL GUARD MEMBERSHIP - (Check one): | | a. ARMY L] b. AR FORCE L] ¢ None
d. STATE | . ORGANIZATION 1. DATES OF MEMBERSHIP 0. Check one | h. SERVICE NUMBER DURING
OFF} EN- THIS PERIOD
FROM To CER LISTED
8. 1S SERAVICE PERSON DECEASED 9. IS (WAS) INDIVIDUAL A MILITARY RETIREE
O ves [ no If you," enter date of death. OR FLEET RESERVIST  Mves []No
SECTION I1—REQUEST
1. EXPLAIN WHAT 2.IF YOU ONLY
INFORMATION NEED A
You Negs‘ Eons ‘ STATEMENT
F SERVICE
CHECK ITEM 2; © Schockc
OR, COMPLETE : 1ed
ITEM 3
3 O . a. REPORT OF SEPARATION | YEAR This contains information normally needed to determine eligibiiity for benefits. it may be fumished only (o the
TION D (Dnm";" o ISSUED | ,oteran, the surviving next of kin, or (o a representative with veleran's signed release (item 5 of this form).
mfrgg T b. DISCHARGE YEAR This shows only the date and chlnctol at dtchupo it is of little valuo In determining eligibility for benefits. It
MENT 3 D CERTIFICATE ISSUED | may be issued only to bly or under conditions; or, if deceased,
REQUEST to the surviving spouse.
¢. EXPLAIN HOW SEPARATION DOCUMENT WAS LOST
(Complete
aorb,
and ¢c.)

6. REQUESTER
8. IDENTIFICATION (check appropriate box)

4. EXPLAIN PURPOSE FOR WHICH INFORMATION OR
DOCUMENTS ARE NEEDED

D Same person identified in Section | 'DSurvIvlng spOuse
[ Next ot kin (reistionship)
[[] other (specity)

b. SIGNATURE (ses nstruction 3 on reverse alde) DATE OF REQUEST

5. RELEASE AUTHORIZATION, IF REQUIRED 7. Pisase type or print clearly — COMPLETE RETURN ADDRESS

(Read instruction 3 on reverse side)

| hereby authorize the o, Information/d ,ﬁ,m
to the person indicated at rlom and

stroet,

clty,

State
;EI’ERAN and
Here P 2
(M signed by other than veteran
show relationship to veteran.) ) TELEPHONE NO. (nciude aree code) P
180-108 NSN 7640-00-142-0380 STANDARD FORM 180 (Rev. 7-86)

Prescribed by NARA (36 CFR 1229.162(a))
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Intake and Obtaining Records
INSTRUCTIONS

1. Information needed to locate records. Certain identifying information is
necessary to determins the location of an individuat's record of milltary service,
Pleass give careful consideration to and answer each item on this form. if you
do not have and cannot obtain the information for an item, show "NA" meaning
the information Is "not available” Include as much of the requested information
a8 you can. This wlill heip us to give you the best possible sarvice.

2. Charges for service. A nominal fee is charged for certain types of service.
In most instances service fees cannot be determined in advance. if your request
involves a service fee you will be notified as soon as that determination is made.
3. Restrictions on release of information. Information from records of military
personnel is released subject to restrictions imposed by the military departments
consistent with the provisions of the Freedom of Information Act of 1967 (as
amended in 1974) and the Privacy Act of 1974. A service person has access to
almost any information contalned in his own record. The next of kin, if the veteran
is deceased, and Federal officers for official purposes, are authorized to receive
Information from a military service or medical record only as specified in the above
clted Acts. Other requesters must have the release authorization, in item 5 of
the form, signed by the veteran or, if deceased, by the next of kin. Employers

and others needing proof of military service are expected to
accept the information shown on documents issued by the Armed Forces at the
time a service person is ssparated.

4. Locstion of military personnei records. The various categories of mllitary
personnel records are described in the chart below. For each category there is
a code number which indicates the address at the bottom of the page to which
this request should be sent. For each milltary service there is a note explaining
approximately how long the records are held by the military service before they
are transferred to the National Personnel Records Center, St. Louls. Pisase read
these notes carefully and make sure you send your Inquiry to the right address.
Please note especially that the record is not sent to the National Personne!
Records Center as long as the person retains any sort of reserve obligation,
whether drilling or non-drilling.

(if the person has two or more periods of service within the same branch, send
your request to the office having the record for the last period of service.)

5. Definitions for abbreviations used befow:

NPRC— National Personnel Records Center PERS —Personnel Records
TORL —Temporary Disabllity Retirement List MED—Medical Records

SERVICE | NOTE: (See paragraph 4 above.) CATEGORY OF RECORDS —_ WHERE TO WRITE ADDRESS CODE v
Except for TORL and general Active members (includes National Guard on active duty in the Air Force), TDRL, and general officers retired with pay. 1
AIR %’%m '::"h ":z: Rasarve, relired reservist in nonpay status, current Nationat Guard officers not on active duty In Alr Force, and Natlonal Guard released 2
FORCE ferred to NPRC from cm 1 from active duty In Air Force.
(USAF) mm cfo':.’ 2 150 days | Current National Guard enlisted not on active duty in Air Force. 13
atter separation. Discharged, deceased, and retired with pay. 14
Coast Quard officer lnd Active, reserve, and TDRL members.
COAST enlisted records are 3
QUARD | red o NPRC 7 months after | Dlscharged, deceased, and retired members (sse next item). 14
(USCG) | separation. Officers separated before 1/1/28 and enlisted personnel separated before 1/1/15. 6
Active, TDRL, and Selected Marine Corps Reserve members. 4
MARINE | Marine Corpe ds arw oo
ferred to NPRC b Aeady Reserve and Fleet Marine Corpe Reserve members. 5
CORPS 8 and 9 months after
(USMC) ) . Discharged, deceased, and retired members (see next /tem). 14
Members ssparated before 1/1/1905. 6
Reserve, living retired members, retired general officers, and active duty records of current National Guard members who parformed 7
service In the U.S. Army before 71/72°
Army records are d "
to NPARC as follows: Active | Active officers (including National Guard on active duty in the U.S. Army). 8
ARMY Aﬁmn.:d C’Z‘,’,’?;':,'"L "‘:dy Active enlisted (inciuding Natlonal Guard on active duty in the U.S. Army) and enlisted TORL. 9
About 60 days after separs- | Current National Guard officers not on active duty in the U.S. Army. 12
(USA) | ton. us. Army Reserve Toop
Unit personnel: About 120 to | Current National Guard enlisted not on active duty in the US. Army. 13
180 days after separation. Discharged and deceased members (see next ftem). 14
Officers separated before 7/1/17 and enlistad separated before 11142 6
Officers and warrant officers TDRL. 8
Active members (Including reservists on duty)—PERS and MED 10
Navy records are dio D d, retired (with and without pay) lese than six months, PERS ONLY 10
NAVY | NPRC 6 months after retire- | TORL. drilling and nondrilling reservista MED ONLY "
.(USN) ment or D
Discharged, deceased, retired (with and without pay) more than six months (see next /fem)—PERS & MED 14
Officers separated befors 1/1/03 and enlisted separated before 1/1/18868—PERS and MED 6
*Code 12 appiles to active duty records of current National Quard officers who performed service in the U.S. Army after 6/30/72.
Code 13 applies to active duty records of current National Guard enlisted members who performed service in the U.S. Army after 6/30/72.
ADDRESS LIST OF CUSTODIANS (BY CODE NUMBERS SHOWN ABOVE)—Where to write / sand this form for each category of records
Aer'Fgg:nP;i.agmr and Marine Corps Reserve ' USA MILPERCEN A’RY,,’;;‘,',‘;’,“}';,G“""
1 | Mititary Personnel Records 5 ?&Pg'é'ca"“" 8| ATTN: DAPC-MSR 12| Columbia Pike Office Building
Divislon onte 200 Stoval Street 5600 Columbia Pike
Randoiph AFB, TX 78150-6001 Overland Park, KS 66211-1408 Alexandria, VA 22332-0400 Falls Church, VA 22041
Military Archives Division Commander
Alr Reserve Psrsonnel leorr‘yal Arcms:u a",l,d U.S. Army Enlisted Records The Adjutant General
2 nter 6 | Records Administration 9| _ and Evaluation Center 13| (ot the appropriate Stats,
Denver, CO 80280-5000 Washington, DC 20408 Ft. Benjamin Harrison, DC, or Pusrto Rico)
) 48249-5301
Keval Mitar
Commandant aval ry
3 | us. Coast Quard S%mrxmdeé 10 :;_rr!ﬁna% ggm_oaneand
Washi n, OC 205983-0001 .S. Army Reserve :
noto Personnel Center Washington, DC 20370-5038 N%I:rr:tl.erononnel Records
7 | ATTN: DARP-PAS 14 | \jiitary Personnel Records)
Commandant of the Marine 9700 Page Boulevard Naval Reserve 8700 Page Boulevard
4 Corps (Code MMRB-10) St. Louls, MO 63132-5200 Personnel Center St. Louls, MO 83132
Headquarters, 11 | New Orleans, LA 70148-5000
U.S. Marine Corps
Washington, DC 20380-0001

#U.S, Government Printing Offlce: 1989-241-638/05970

STANDARD FORAM 180 BACK (Rev. 7-00)
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Intake and Obtaining Records

' F A d
APPLICATION FOR THE REVIEW OF DISCHARGE OR DISMISSAL OMB No. 07080008 ‘
FROM THE ARMED FORCES OF THE UNITED STATES Expires Oct 31, 1990 |
public reporting burden for this collec!mn)ol m'nt:’rmatlon is estlm;(ed to aver:;‘;: tlgnz\c;r:g:‘e;fer'ger:xg{:;: lr\scel:ddlr:g the time for rewev:’l‘nsgbl:::’r::llonls seargf:lr;gye)&s':lenrgada(:‘s%t;ri:lss

thering and maintaining the data r
g:lleﬁlor? of Information, ?ncludmg su

ggestlons for vedu:lng this burden, to Washlngton Headquarters Services, Directorate 'or Information Operatlons and Reports, 1215 Jefferson Davis
Highway, Suite 1204, Arlington, VA 22 3

2-4302, and to the Office of Management and Budget, Paperwork Reduction Project (0704-0004), Washington, DC 2050

Privacy Act Statement

AUTHORITY: 10 U.S.C. 1553, 3013(g), Executive Order 9397, 22 Nov 43 (SSN).

PRINCIPAL PURPOSES: To apply for a change in the type of discharge issued.

ROUTINE USES: Placed in applicant’s file. Used in applicant’s case to determine the relief sought and to
- compare facts presented with evidence on record.

DISCLOSURE: Voluntary. Ifinformation is not furnished, applicant may not secure benefits from the board.

) REQUESTING COPIES OF MILITARY RECORDS

pPrior to applying for discharge review, potential applicants or their designated representatives may obtain copies
of their military personnel records by submitting a Standard Form (SF) 180, Request Pertaining to Military
Records, to the National Personnel Records Center (NPRC), 9700 Page Boulevard, St. Louis, MO 63132-5200.

PLEASE READ ATTACHED INSTRUCTIONS BEFORE COMPLETING THIS FORM

1. DATA PERTAINING TO INDIVIDUAL (APPLICANT) TO BE REVIEWED
a. NAME (Last, First, Middle Initial) ¢. SOCIAL SECURITY NUMBER

b. ADDRESS (Street, City, State, ZIP Code) d. SERVICE NO. (If different from SSN)

e. TELEPHONE NUMBER (Include Area Code)

. f. BRANCH OF ARMED SERVICE (X one) | 9. DISCHARGE RECEIVED: (X one)
(1) ARMY (1) HONORABLE
(2) NAVY (2) GENERAL /UNDER HONORABLE CONDITIONS
(3) AIR FORCE (3) UNDESIRABLE /UNDER OTHER THAN HONORABLE CONDITIONS
(4) MARINE CORPS (4) BAD CONDUCT (Special court martial only)
{5) COAST GUARD (5) UNCHARACTERIZED
h. DATE OF DISCHARGE (YYMMDD) (6) OTHER (Explain)

2. APPEAL FILED IN BEHALF OF INDIVIDUAL TO BE REVIEWED (/If the reviewee is deceased | 3. BOARD ACTION REQUESTED (X as applicable)
or incompetent, complete this section. Appropriate evidence must accompany this form.) a. CHANGE DISCHARGE TO HONORABLE

a. RELATIONSHIP OF INDIVIDUAL SUBMITTING THIS APPLICATION TO APPLICANT (X one) b. CHANGE DISCHARGE TO GENERAL/
UNDER HONORABLE CONDITIONS

¢. CHANGE REASON FOR DISCHARGE TO:

(1) NEXT OF KIN (2) SURVIVING SPOUSE (3) LEGAL REPRESENTATIVE

b. NAME (Last, First, Middle Initial)

4. TYPE OF REVIEW REQUESTED (X one)

a. | and/or (counsel/representative) wish to appear at a hearing at no expense to the Government before
the Board in the Washington National Capital Region.

b. | and/or (counsel/representative) wish to appear at a hearing at no expense to the Government before
a Traveling Panel closest to (Enter city and state)

¢. Conduct a RECORD REVIEW of my discharge based on my military personnel file and any additional
documentation submitted by me. | and/or (counsel/representative) will not appear before the Board.

5. | HAVE ARRANGED TO BE REPRESENTED BY AND AUTHORIZE THE RELEASE OF RECORDS TO (Complete if applicable)

a. NAME OF COUNSEL / REPRESENTATIVE (Last, First, Middle | b. ORGANIZATION
Initial) '

¢. ADDRESS (Street, City, State, ZIP Code) d. TELEPHONE NUMBER (Include Area Code)

6. WAIVER OF COUNSEL (X if applicable)
| have read Item 6 of the instructions pertaining to the AVAILABILITY of counsel and elect NOT to be
represented by counsel/representative (leave Item 5 blank)

DD Form 293, FEB 89 Previous editions are obsolete.
6S/13
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Intake and Obtaining Records

7.

SUPPORTING DOCUMENTS (X as applicable) (Please print name and social security number on each document.)

a. Will not be submitted. Please complete review based on available service records.

b. Will be submitted within 60 days.

<. Will be submitted within days.

d. Are listed below and are attached to this application: (Continue on a plain sheet of paper if more
space is needed.)

(1) DOCUMENT 1:

(2) DOCUMENT 2:

(3) DOCUMENT 3:

8. ISSUES. The Board will consider any issue submitted by you prior to closing the case for deliberation. The
Board also will review the case to determine whether there are any issues which provide a basis for
upgrading your discharge. However, the Board is not required to respond in writing to issues of concern
to you unless those issues are listed or incorporated by specific reference below. Read the instructions
carefully that pertain to block 8 prior to completing this part of the application. If you need more space,
submit additional issues on an attachment.

ISSUE 1:

ISSUE 2:

1SSUE 3:

ISSUE 4:

a. Mark this block if you have listed additional issues as an attachment to this application.

b. | previously submitted an application on (Enter date)
and | am completing this form in order to submit additional issues.

«. The above issues supersede all previously submitted.

9. CERTIFICATION

| make the foregoing statements as part of my application with full knowledge of the penalties involved for
willfully making a false statement. (U.5.Code, Title 18, Section 1001, provides a penalty as follows: A maximum
fine of $10,000 or maximum imprisonment of 5 years, or both)

a.

DATE (Year, Month, Day) b. SIGNATURE

UPON COMPLETION, MAIL THIS APPLICATION TO APPLICABLE ADDRESS BELOW

ARMY NAVY & MARINE CORPS AIR FORCE COAST GUARD
CO, USARCPAC NAVAL Discharge Review AFMPC/MPCDOAY Commandant (G-PE-1)
9700 Page Bivd 801 No. Randolph St Randolph AF8, TX 78150-6001 U.S. Coast Guard Headq
St touis, MO 63132-5200 Arlington, VA 22203-1991 Washington, DC 20593-0001

-

Form 293 Reverse, FEB 89
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Intake and Obtaining Records

INSTRUCTIONS FOR COMPLETION OF DD FORM 293

REQUESTING COPIES OF YOUR
OFFICIAL MILITARY PERSONNEL FILE

Submission of a request for an applicant’s
military records (including a request pursuant to the
Freedom of Information Act or Privacy Act) after the
DD Form 293 has been submitted shall automatically
result in the suspension of processing of the
application for discharge review until the requested
records are sent to an appropriate location for
copying, are copied, and are returned to the
possession of the headquarters of the Discharge
Review Board. Processing of the application shall
then be resumed at whatever stage of the discharge
review processis practicable.

Applicants are strongly encouraged to submit
any request for their military records prior to
applying for discharge review rather than after
submitting in a DD Form 293 in order to avoid
substantial delays in processing of applications and
scheduling of reviews. Aprlicants and their counsel
also may examine their military personnel records at
the site of their scheduled review prior to the
review. The Board shall notify applicants of the date
of availability of the records for examination in their
standard scheduling information.

If you were separated on or after 1 Oct 82
while in an entry level status (see DoD Directive
1332.14, Encl 3, Part 1-F) with an under other
than honorable conditions discharge and less than
180 days of active service, you can request a
change to "Entry Level Separation.” To do this,
write in block 7 “Change to Entry Level
Separation.”

(TEM _1a. Use the name which you served under
while in the Armed Forces. |f your name has since
changed, then also include your current name after
adding the abbreviation “AKA". If the former
member is deceased or incompetent, see Item 2.

(TEM 1b. Indicate the address to be used for all
future correspondence regarding this application. If
you change this address while this application is
pending, you must notify the Discharge Review
Board immediately. Failure to attend a hearing as a
result of an unreported change in address may result
in waiver of your right to a hearing.

(TEMS 1c,1d, 1e, 1f. Self explanatory.

ITEM 1g. !f you received more than one discharge,
tﬁ.e inT'ormat?on in this item should refer to the
discharge that you want changed.

ITEM 1h. Self explanatory.

ITEM 2a. If the former member is deceased or
incompetent, the application may be submitted by
the next of kin, a surviving spouse or a legal
representative. Legal proof of death or incom-
petency and satisfactory evidence of the relationship
to the former member must accompany this
application.

ITEM 2b. Name of person submitting application on
behalf of the former member should be entered.

ITEM 3. Mark either item a or b but not both. If
you mark Item ¢ you must list the specific reason for
discharge that you believe to be appropriate. If you
do not mark any of these items, the Board will
presume you want to change discharge to
Honorable. If you do not mark item ¢ the Board will
presume that you do not want a change in reason
for discharge.

ITEM 4. TYPE OF REVIEW REQUESTED

A. Discharge Review is conducted in two basic
ways: (1) Hearing or (2) Records Review.

1. Hearing. You may appear personally (alone
or assisted by a representative/counsel) before the
Board in the Washington National Capital Region
or before a Traveling Panel in selected locations
throughout the U.S. Former members of the Army
who do not reside close to the location of a
Traveling Panel may be provided the opportunity
for presentation by a video-taped hearing which
upon completion will be presented to the Board in
the Washington National Capital Region. Detailed
notification “and/or scheduling information for all
personal appearances will be provided after the
application has been processed. In addition,
without appearing yourself, you may have your
case presented in the Region or before a Traveling
Panel by a representative/counsel of your choice.

2. Records Review. Without you and/or your
counsel appearing, you may have the Board
conduct a Review%ased solely on military records
a_r:’d any additional documentation that you pro-
vide.

8. Applicants participating in a personal ap-
pearance or hearing examination may make sworn
or unsworn statements, introduce witnesses,
documents, or other information on their behalf.
Department of Defense is not responsible for, nor
will it pay for, any costs incurred by the applicant.
Applicants may make oral or written arguments
personally and/or through representative/ counsel.
Applicants and witnesses who present sworn or
unswdorn statements may be questioned by the
Board.

C. FAILURE TO APPEAR AT A HEARING OR
RESPOND TO A SCHEDULING NOTICE. If you do
not appear at ascheduled hearing or respond as
required to a scheduling notice, and you did not
make a prior, timely request for a continuance,
postponement, or withdrawal of the application,
you will forfeit the right to a personal appearance
and the Board shall complete its review of the
discharge based upon the evidence of record.

ITEM 5. Omit if you do not have a repre-
sentative/counsel. If you later obtain the services of
either, inform the Board immediately.

(Detached from DD Form 293, FEB 89)
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Intake and Obtaining Records

ITEM6. With regard to reviews involving a
representative/counsel, the military services do not
provide counsel representation or evidence for you,
nor do they pay the cost of such representation
under any circumstance. The following organi-
zations regularly furnish representation at no charge
to you. Representatives may or may not be lawyers.

American Red Cross

. American Legion

. Disabled American Veterans

. Jewish War Veterans of the USA
. Veterans of Foreign Wars

>

VB wWwN =

In addition, there are other organizations willing to
assist you in completing this application and to
provide representation at no cost. It is to your
advantage to coordinate with your counsel prior to
submitting this afplication. This will insure that
our counsel is able to appear at the location you
isted in ITEM 4. Please note that some of the
organizations listed above only represent applicants
who appear before the Board in the Washington
National Capital Region. Contact your local veterans
affairs office, Veterans Administration Office or
veterans service organization for further
information.

ITEM 7. Evidence not in your official records
should be submitted to the Board before the
review date. It is to your advantage to submit such
documentation with this application or within the
following 60 days. This also applies to legal briefs
or counsel submissions. However, you have the
right to submit evidence until the time the DRB
closes the Review Process for deliberation.
Documents that are of the most benefit are those
which substantiate or relate directly to your lIssues
(see ITEM 8). Other documents that may be helpful
are character references, educational achievements,
exemplary post-service conduct and medical reports.
You should add your name and social security
number to each document submitted. The Board
will consider all documents submitted in your
behalf, but will respond in writing only to those
issues set forth in accordance with the instructions
for ITEM 8.

ITEM 8. “lssues” are the reasons why you think
your discharge should be changed. You are not
required to submit any issues with your application.
However, if you want the Board to respond in
writing to the issues of concern, you must list your
issues in accordance with those instructions and
regulations governing the Board.

Issues must be stated clearly and specifically. Your
issue should address the reasons why you believe
that the discharge received was improper or
inequitable. It is important to focus on matters
that occurred while you served in the Armed
Forces.

The following examples demonstrate one way in
which issues may be stated. The example issues do
not indicate, in any way, the only type of issue that
should be submitted to the Board.

EXAMPLE 1. My Undesirable Discharge was
inequitable because it was based on one isolated
incident in 28 months of service with no other
adverse action,

EXAMPLE 2. The Undesirable Discharge is
improper because the applicant’s preservice civilian
conviction, properly listed on his enlistment
documents, was used in the discharge proceedings
for frequent involvement.

List Issues. In ITEM 8 list each of your issues that
you want the Board to address. There is no limit
to the number of issues that you may submit. If
you need additional space, continue on a plain
sheet of paper and attach it to this application.

NOTE: If an issue is not listed in ITEM 8, it may
result in the Board not addressing the issue even if
the issue is discussed in a legal brief or other
written submissions or at the hearing. Changes or
additions to the list may be made on the DD Form
293 anytime before the DRB closes the Review
Process for deliberation. It is recommended that all
issues be submitted within 60 days of the
application submission.

Please be sure that your issues are consistent with
the Board Action Requested (ITEM 3). If there is a
conflict between what you say in your issues and
what you requested in ITEM 3, the Board will
respond to your issue in the context of the action
requested in {ITEM 3. For example, if you request a
General Discharge in ITEM 3 but your issue in ITEM
8 indicated you want an Honorable Discharge, the
Board will respond to the issue in terms of your
request for a General Discharge. Therefore, if you
are submitting issues for the purpose of obtaining
an Honorable Discharge, be sure to mark the box
for an Honorable Discharge in ITEM 3. .

Incorporation by Reference. Issues that are listed
on a legal brief or other written submissions may
be incorporated by reference in ITEM 8. The
reference must be specific enough for the Board to
clearly identify the matter being submitted as an
issue. At a minimum, it shall identify the page,
paragraph, and sentence incorporated.

EXAMPLE: ISSUE 1. Use brief, page 2, paragraph 1,
sentences one and two.

Applicants should be as specific as possible with all
references so the Board can clearly distinguish the
scope of the issue. Because it is to your benefit to
bring such issues to the Board’'s attention as earl
as possible in the review, if you submit a brief,
you are strongly urged to set forth all such issues
as a separate item at the beginning of the brief.

ITEM 9. Self explanatory.

#U.S. Government Printing Office: 1989-241-638/05812

(Detached from DD Form 293, FEB 89)
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APPLICATION FOR CORRECTION OF MILITARY RECORD Form Approved
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 gMB N% 0730;‘0,%%%
(Please read instructions on reverse side BEFORE completing application.) Xpires Uec 31,

PRIVACY ACT STATEMENT
AUTHORITY: Title 10, U.S. Code 1552, Executive Order 9397, November 22, 1943.
PRINCIPAL PURPOSE: To apply for correction of a military record.

ROUTINE USES: To docket a case. Reviewed by board members to determine relief sought. To determine qualification to apply to
board. To compare facts present with evidence in the record.

DISCLOSURE: Voluntary. If information is not furnished, applicant may not secure benefits from the Board.

1. APPLICANT DATA

a. BRANCH OF SERVICE (X one)

m army ] @ Navy [J @ arrorce  [] @ mARINE cores [_] (5) COAST GUARD
b. NAME (Last, First, Middle Initial) (Please print) c. PRESENT d. SERVICE NUMBER e. SOCIAL SECURITY NUMBER
5 PAYGRADE (If applicable)
ARGE (If -martial, 3. PRESENT STATUS, IF ANY, WITH RESPECT | 4. DATE OF DISCHARGE OR
2. TYPE OF DISCHARGE (If by court-martial, state type TO THE ARMED SERVICES (Active duty, RELEASE FROM ACTIVE DUTY
i Retired, Reserve, etc.)

S. ORGANIZATION AT TIME OF ALLEGED ERROR IN RECORD 6. | DESIRE TO APPEAR BEFORE THE BOARD IN
WASHI)NGTON, D.C. (No expense to the Government)
(X one

[ aves [ bno
7. COUNSEL (If any)
a. NAME (Last, First, Middle Initial) b. ADDRESS (Street, City, State and Zip Code)

8. | REQUEST THE FOLLOWING CORRECTION OF ERROR OR INJUSTICE:

Pr————————————————————————————————————————————————————————
9. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST IN THE FOLLOWING PARTICULARS:

10. IN SUPPORT OF THIS APPLICATION | SUBMIT AS EVIDENCE THE FOLLOWING: (If Veterans Administration records are pertinent to your
case, give Regional Office location and Claim Number.)

11. ALLEGED ERROR OR INJUSTICE DATA

a. DATE OF DISCOVERY

b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS. DISCOVERED, STATE WHY THE BOARD SHOULD FIND
IT IN THE INTEREST OF JUSTICE TO CONSIDER THIS APPLICATION.

BT R R T Y TN YT T Yy T Y S T e — e ————— Y === T T S
12, APPLICANT MUST SIGN INITEM 16. IF THE RECORD IN QUESTION IS THAT OF A DECEASED OR INCOMPETENT PERSON, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY APPLICATION. IF APPLICATION IS SIGNED BY OTHER THAN APPLICANT, INDICATE
RELATIONSHIP OR STATUS BY MARKING APPROPRIATE BOX.

[Ja.seouse  []o.wioow [Jc.wioower [ Jd. Nextorkin  [] e teGaLrer [ +. OTHER (specify)

13.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE PENALTIES INVOLVED FQR WILLFULLY
MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, Sec. 287, 1001, provides a penalty of not more than $10,000 fine or not
more than 5 years imprisonment or both.)

14. COMPLETE CURRENT ADDRESS, INCLUDING ZIP CODE (Applicant should forward notification of all DOCUMENT NUMBER
changes of address.) (Do not write in this space.)
15. DATE SIGNED 16. SIGNATURE (Applicant must sign here.)
DD Form 149, FEB 86 Previous editions are obsolete.
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Intake and Obtaining Records

INSTRUCTIONS
(All data should be typed or printed)

1. For detailed information see: 7. ITEMS 6 AND 7. Personal appearance of you and your
. . witnesses or representation by counsel is not required to
Air Force Regulation 31-3 insure full and impartial consideration of applications.
Army Regulation 15-185 ~ Appearances and representations are permitted, at no
. X e Government, when a hearing is
Coast Guard, Code of Federal Regulations :u"c:hzr:iszee dto the ¢ g
Title 33, Part 52 - )
Navy, NAVEXOS P-473, as revised 8. ITEM 8. State the specific correction of record desired.
. - . 9. |TEM 9. In order to justify correction of a military record,
2. Submit only original of this form. it is necessary for you to show to the satisfaction of the
. ‘ . . Board, or it must otherwise satisfactorily appear, that the
3 gon;ig:;:: ::;r;(ts;ln:"‘e .I.f the question is not alleged entry or omission in the record was in error or
app ! ) unjust. Evidence may include affidavits or signed
4. If space is insufficient. use “Remarks” or attach testimony of witnesses, executed under oath, and a brief
‘ addﬁtional sheet ' of arguments supporting application. All evidence not
) already included in your record must be submitted by
. . N . r ibility for securing new evidence rests
5. Various veterans and service organizations &z:‘h I:e espons y 1o 9
furnish counsel without charge. These organi- you.
zations prefer that arrangements for rep- |10 |TEM 11. 10 U.S.C. 1552b provides that no correction may
resentation be made through local posts or be made unless request is made within three years after
chapters. the discovery of the error or injustice, but that the Board
. may excuse failure to file within three years after
6. Listall attachments and enclosures. discovery if it finds it to be in the interest of justice.
MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW
ARMY NAVY AND MARINE CORPS COAST GUARD AIR FORCE
(For Active Duty Personnel) Board for Correction of Naval Chairman . N Board for Correction of Air Force
Areny Board for Correction of Department of the Navy D ecaras (crggy " oMY R eUDPMDOAT
t - .
Dep|a|rtarrr\yen:§§rthse Army Washington, DC 20370-5100 Degar}‘ment of Transportation Randolph AFB, TX 78150-6001
Washington, DC 20310-1803 cgasgfn sttb'nsvgc 20590
(For Other than Active Duty Per- gton.
sonnel)
€O, USARPERCEN
9700 Page Blvd.
St. Louis, MO 63132-5260

17. REMARKS (Applicant has exhausted all administrative channels in seekin
of histher servicing military personnel office. (Applicable only to active

this correction and has been counseled by a representative
uty and reserve personnel.))

DD Form 149 Reverse, FEB 86

* US.G.P.O.: 1987 -181-822/62978
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et

REQUEST FOR AND CONSENT TO RELEASE OF INFORMATION
FROM CLAIMANT'S RECORDS

NOTE: The execution of this form does not guthorize the release of information other than that specifically described below. The information re-
quested on this form is solicited under Title 38, United States Code, and will authorize release of the information you speclfy. The information may
also be disclosed outside the VA as permitted by law to include disclosures as stated in the “Notices of Systems of VA Records’ published in the
Federal Register in accordance with the Privacy Act of 1974. Disclosure is voluntary. However, {f the information is not furnished, we may not be
able to comply with your request.

Veterans Administration

NAME OF VETERAN (Type or print)

T0 VA FILE NO. (Inolude prelix) SOCIAL BECURITY NO,

NAME AND ADDRESS OF ORGANIZATION, AGENCY, OR INDIVIDUAL TO WHOM INFORMATION 18 TO BE RELEASED

VETERAN'S REQUEST

[ hereby request and authorize the Veterans Administration to release the following information, from the records identified above to the organization,
agency, or individual named hereon:

INFORMATION REQUESTED (Number sach /tam requeated and give the dates or ap

d period (rom and to= d by each.)

PURPOSES FOR WHICH THE INFORMATION i8S TO BE USRD

NOTE: Additional items of information desired may de Jiated on the reverse hereof.

DATE . SIGNATURE AND ADDRESS OF CLAIMANT, OR FIDUCIARY, IF CLAIMANT |8 INCOMPETENT
VA FORM EXISTING g L ’
mvoee 70-3288 AND 003280, DEC 1078, WILL BE Dera U.S. GOVERNMENT PRINTING OFFICE : 1987 - 192-070 (40621)
6S/19
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Intake and Obtaining Records

OMB Approved No. 2900-0001
Respondent Burden: 1-1/3 hours

VETERAN’S APPLICATION FOR COMPENSATION OR PENSION

IMPORTANT: Read attached General and Specific Instructlons before completing this form. Type, print, or write plainly.

—

DO NOT WRITE IN THIS SPACE

1A. FIRST, MIDOLE, LAST NAME OF VETERAN

1B. TELEPHONE NO. (Include Area Code)

VA DATE STAMP

2. MAILING ADDRESS OF VETERAN (Number and sireet or rural roule,
clty or P.O,, State and ZIP Code)

4. DATE OF BIRTH |S. PLACE OF BIRTH

6. SEX 7. RAILROAD RETIREMENT NO.

3A. VETERAN’'S SOCIAL SECURITY NO,

38. SPOUSE’'S SOCIAL SECURITY NO.

]8. HAVE YOU EVER FILED A CLAIM FOR COMPENSATION FROM THE OFFICE OF WORKERS’ COMPENSATION
PROGRAMS? (Formerly the U.S. Bureau of Employees Compensation)

9A. VA FILE NUMBER

HOSPITALIZATION OR

MEDICAL CARE

WAIVER OF NSLI PREMIUMS

DISABILITY COMPENSATION
OR PENSION

VETERANS EDUCATIONAL
ASSISTANCE (Chapter 33 or 34) D othen (specis
] pePeNDENTS EDUCATIONAL

ASSIST. (Chapter 35)

Oves [Ono c-
98. HAVE YOU PREVIOUSLY FILED A CLAIM FOR ANY BENEFIT WITH VA? 9C. VA OFFICE HAVING YOUR RECORDS
NONE VOCATIONAL REHABILITATION DENTAL OR OUTPATIENT (1f known)
D (Chapter 31) TREATMENT

SERVICE INFORMATION

NOTE: Enter complete information for each period of active duty including Reservist or National Guard Status, Attach Form DD 214 or other separation
papers for all periods of active duty to expedite processing of your clalm. If you do NOT have your DD 214 or other separation papers check (v) here D

10A. ENTERED ACTIVE SERVICE 10B. SERVICE NO. 10C. SEPARATED FROM ACTIVE SERVICE 10D. GRADE, RANK OR RATING,
DATE PLACE DATE PLACE ORGANIZATION OR BRANCH OF SERVICE
10E. HAVE YOU EVER BEEN A PRISONER OF {10F. NAME OF COUNTRY 10G. DATES OF CONFINEMENT
D WAR? D (If "Yes,” complete
YES NO liems J10F and 10G)

PERIOD DURING WHICH YOU SERVED AND SERVICE NO.

11. IF YOU SERVED UNDER ANOTHER NAME, GIVE NAME AND [12. IF RESERVIST OR NATIONAL GUARDSMAN, GIVE BRANCH OF SERVICE AND PERIOD
OF ACTIVE OR INACTIVE TRAINING DUTY DURING WHICH DISABILITY OCCURRED

13A. IF YOU ARE NOW A MEMBER OF THE
RESERVE FORCES OR NATIONAL GUARD
GIVE THE BRANCH OF SERVICE

13B. RESERVE STATUS
O acrive

RESERVE
OBLIGATION
[ nacTive

13C. RESERVE OR NATIONAL GUARD UNIT ADDRESS

14A, ARE YOU NOW RECEIVING OR WILL YOU RECEIVE RE-
TIREMENT OR RETAINER PAY FROM THE ARMED FORCES?

Oves Owo (If "Yes,” complete Item 14B, 14C, and 14D) $

148, BRANCH OF

14C. MONTHLY
SERVICE AMOUNT

14D, RETIRED STATUS

[ permanent

TEMPORARY DISABILITY
RETIRED LIST

15A. HAVE YOU EVER APPLIED FOR OR 158. AMOUNT
RECEIVED DISABILITY SEVERANCE PAY
FROM THE ARMED FORCES?

ARMED FORCES?
D YES D NO  (If "Yes,” complete Item 15B) | $

D YES D NO

18A., HAVE YOU RECEIVED LUMP SUM READJUST- [16B. AMOUNT
MENT OR SEPARATION PAY FROM THE

(If "Yes,” complete Item 16B) | $

MARITAL AND DEPENDENCY INFORMATION

17A. MARITAL STATUS

O marrieo  [Jwicoweo [Joivorcen

CINEVER MARRIED (1120, do not compiete Items 178 through 21D)

178. SPOUSE’S BIRTHDATE

17C. NUMBER OF TIMES YOU

17D. NUMBER OF TIMES YOUR
HAVE BEEN MARRIED

PRESENT SPOUSE HAS BEEN
MARRIED

Oves Ono ifknown

17E. IS YOUR SPOUSE ALSO A VETERAN?

(If "Yes,” compiete Item I7F,

17F, SPOUSE’S VA FILE NO.

C-

18A. DO YOU LIVE TOGETHER?

D YES D NO (If "No," complete 1tems 18B through 18D)

180. AMOUNT YOU CONTRIBUTE TO YOUR SPOUSE'S SUPPORT
J’ MONTHLY

18B. REASON FOR SEPARATION

18C. PRESENT ADDRESS OF SPOUSE

19, CHECK (v) WHETHER YOUR CURRENT MARRIAGE WAS PERFORMED BY:

CLERGYMAN OR AUTHORIZED OTHER

PUBLIC OFFICIAL (Explain)
VA FORM - EXISTING STOCKS OF VA FORM 21-520,
sniees  21-526

SEP 1984, WILL BE USED.

6S/20
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Intake and Obtaining Records

20¢. TERMINATED 20D. DATE AND PLACE TERMINATED

OT!
20A. DATE AND PLACE
OF MARRIAGE 20B. TO WHOM MARRIED (Dearh, Divorce)

E: Furnish the following information about each of your marriages. A certified copy of the public or church record of your CURRENT marriage is required.

21C. TERMINATED

FURNISH THE FOLLOWING INFORMATION ABOUT EACH PREVIOUS MARRIAGE OF YOUR PRESENT SPOUSE
(Death, Divorce) 21D. DATE AND ‘PLACE TERMINATED

1A 8,‘ EA:;‘&SEACE 21B. TO WHOM MARRIED

IDENTIFICATION OF CHILDREN AND INFORMATION RELATIVE TO CUSTODY

NOTE: Furnish the following information for each of your unmarried children. A certified copy of the public or church record of birth or court record of
adoption is required,
22D. CHECK EACH APPLICABLE CATEGORY
22B. DATE OF 22C, SOCIAL
22A. NAME OF ICHILD BIRTH SECURITY NUMBER | MARRIED [STEPCHILD] |\ ). | OVER 18
(First, middle initlal, last) (Month, day, year) CHILD PREVI- OR TMate [ATTENDING]  sERIOUSLY
OUSLY | ADOPTED SCHOOL DiSABLED

22E. NAME(S) OF ANY CHILDIREN) NOT IN YOUR | 22F. NAME AND ADDRESS OF PERSON HAVING | 22G. MONTHLY AMOUNT YOU CONTRIBUTE TO
CUSTODY CUSTODY CHILD'S SUPPORT
$
23B. NAME AND ADDRESS OF DEPENDENT FATHER 23C. IS YOUR MOTHER DEPENDENT
UPON YOU FOR SUPPORT?
(If "Yes,” complete
Oves Ono  1em2in)

23A. IS YOUR FATHER DEPENDENT UPO
YOU FOR SUPPORT?
(1f "Yes,” complete
23E. NAME AND ADDRESS OF NEAREST RELATIVE [23F. RELATIONSHIP OF NEAREST
RELATIVE

Oves Ono  1iem 23
23D. NAME AND ADDRESS OF DEPENDENT MOTHER

NATURE AND HISTORY OF DISABILITIES

24. NATURE OF SICKNESS, DISEASE OR INJURIES FOR WHICH THIS CLAIM IS MADE AND DATE EACH BEGAN

25C. NAME AND ADDRESS OF INSTITUTION

25A. ARE YOU NOW OR HAVE YOU 25B. DATES OF HOSPITAL-
BEEN HOSPITALIZED OR FURNISHED| IZATION OR DOMICIL-
DOMICILIARY CARE WITHIN THE IARY CARE
PAST 3 MONTHS?
(1f "Yes,” complete
Oves CIN0  reme 258 and 250)
NOTE: Items 26, 27, and 28 need NOT be completed unless you are now claiming compensation for a disabllity incurred in service,
IF YOU RECEIVED ANY TREATMENT WHILE IN SERVICE, COMPLETE THE FOLLOWING INFORMATION
26A. NATURE OF SICKNESS 205. DATES OF 26C. NAME, NUMBER OR LOCATION OF 26D. ORGANIZATION AT TIME
. HOSPITAL, FIRST-AID STATION, SICKNESS, DISEASE, OR
DISEASE, OR INJURY TREATMENT DRESSING STATION, OR INFIRMARY INJURY WAS INCURRED
PAGE 2
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Intake and Obtaining Records

27. LIST CIVILIAN PHYSICIANS AND HOSPITALS WHERE YOU WERE TREATED FOR ANY SICKNESS, INJURY, OR DISEASE
SHOWN IN ITEM 26, BEFORE, DURING, OR SINCE YOUR SERVICE, AND ANY MILITARY HOSPITALS SINCE YOUR LAST DISCHARGE.

A. NAME

B, PRESENT ADDRESS

C. DISABILITY

D. DATE

28. LIST PERSONS

OTHER THAN PHYSICIANS WHO KNOW ANY FACTS ABOUT SICKNESS,

DISEASE, OR INJURY SHOWN IN ITEM 26A, WHICH YOU HAD BEFORE, DURING, OR SINCE YOUR SERVICE.

A. NAME

B. PRESENT ADDRESS

C. DISABILITY

D. DATE

IF YOU CLAIM TO BE TOTALLY DISABLED (Complete Items 29A through 32E)

29A.

O

ARE YOU NOW EMPLOYED?

ves [Ino

29B. IF YOU WERE SELF-EMPLOYED BEFORE BECOMING TOTALLY DISABLED, WHAT PART OF THE WORK DID
YOU DO?

28C.

DATE YOU LAST WORKED

29D. IF YOU ARE STILL SELF-EMPLOYED WHAT PART OF THE WORK DO YOU DO NOW?

30A.
1

EDUCATION (Circle highest year completed)

2 3 45678 1
(GRADE SCHOOL)

2 3 4 1
{HIGH ScHOOL

2 3 4
(COLLEGE)

30B. NATURE OF AND TIME SPENT IN OTHER EDUCATION AND TRAINING

LIST ALL YOUR EMPLOYMENT, INCLUDING SELF-EMPLOYMENT, FOR ONE YEAR BEFORE YOU BECAME TOTALLY DISABLED

31A. NAME AND ADDRESS
OF EMPLOYER

318B. KIND OF WORK

31C.
MONTHS
WORKED|

31D. TIME LOST
FROM ILLNESS

31E. TOTAL
EARNINGS

LIST ALL YOUR EMPLOYMENT, INCLUDING SELF-EMPLOYMENT, SINCE YOU BECAME TOTALLY DISABLED

32A NAME AND ADDRESS 32¢. T 32D, TIME LOST 32E. TOTAL
OF EMPLOYER 32B. KIND OF WORK (,"v?,';}:sl FROM ILLNESS EARNINGS

NET WORTH OF VETERANS AND DEPENDENTS (See attached Instructions for Items 33A through 33D inclusive)

NOTE: Items 33A through 33D should be completed ONLY if you are applying for nonservice-connected pension.

J'TEM
NO.

AMOUNTS

SOURCE

NAME OF CHILD(REN)

VETERAN SPOUSE

33A

STOCKS, BONDS,
BANK DEPOSITS

33B

REAL ESTATE
(Do not include residence)

33C

OTHER PROPERTY

33D

TOTAL NET WORTH $ 8 $

6S/22
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r7 INCOME RECEIVED AND EXPECTED FROM ALL SOURCES

[NOTE: 1tems 34A through 39B should be completed ONLY if you are applying for vlce-connected penslon.

34A. HAVE YOU OR YOUR SPOUSE 34B. MONTHLY AMOUNT 34D. DATE YOU EXPECT
APPLIED FOR OR ARE YOU RE- | (Include Medicare Deduction) 34C. BEGINNING DATE BENEFITS TO BEGIN

CEIVE ANY BENEFITS FROM THE
SOCIAL SECURITY ADMINISTRA- VETERAN $
TION (OTHER THAN SSI) OR SPOUSE $

RAILROAD RETIREMENT BOARD? 1ie—wiiTvoU OR YOUR SPOUSE APPLY 34F. DATE OF INTENTION 7O APPLY
(1f *Yea,* complete FOR EITHER BENEFIT DURING THE
1tems 348 thru 34F, NEXT 12 MONTHS? VETERAN SPOUSE

Oves N0 as applicadie) O ves: Owno

35A. HAVE YOU OR YOUR SPOUSE APPLIED FOR OR ARE YOU RECEIVING OR ENTITLED TO RECEIVE ANNUITY OR RETIREMENT BENEFITS OR
ENDOWMENT INSURANCE FROM ANY OTHER SOURCE?

Oves I no (17 =Yes,” complete Items 33B thru I3E, as applicable)

35C. BEGINNING 35D. DATE OF
358. MONTHLY AMOUNT . DATE INTENTION TO APPLY 36E. SOURCE OF BENEFITS
VETERAN|$
SPOUSE |$

VETERAN'S AND DEPENDENTS’ MONTHLY INCOME
NOTE: For each source report gross monthly amount, Including deductions, for each family member,

AMOUNTS (If none, write "NONE" or "0")

ITEM |
NO. SOURCE OF MONTHLY INCOME VETERAN SPOUSE NAME OF CHILD/REN
36A |SOCIAL SECURITY ) $ $ $ $

368 [u.s. CIVIL SERVICE

36C [U.S. RAILROAD RETIREMENT

360 |MILITARY RETIREMENT

36E |BLACK LUNG BENEFIT

36F [SUPPLEMENTAL SECURITY/PUBLIC ASSIST.
368G LL OTHER MONTHLY INCOME (Specify Source)

VETERAN'S AND DEPENDENTS' OTHER INCOME (If none, write "NONE" or "0")

NOTE: Please provide the amount of annual income or one-time nonrecurring Income (specify source) for the 12 month period preceding the date
the claim is filed with the Department of Veterans Affairs.

37A |TOTAL WAGES
37B [TOTAL INTEREST AND DIVIDENDS
37C | ALL OTHER INCOME (Specify Source)

NOTE: Please provide the amount of expected annual income or one-time nonrecurring income (specify source) for the 12 month period following the date
the clalm Is filed with the Department of Veterans Affairs,

38A |TOTAL WAGES
38B [TOTAL INTEREST AND DIVIDENDS
38C [ALL OTHER INCOME (Specify Source)

39A. GROSS AMOUNT OF FINAL PAY RECEIVED 40. REMARKS (Identify your statements by thelr applicable item number, 1f additional space ls required, attach
separate sheet and Idenilfy your statements by their item numbers)

39B. DATE FINAL PAY WAS RECEIVED

NOTE: Filing of this application constitutes a waiver of military retired pay in the amount of any VA compensation to which
you may be entitled. See instructions for items 14A thru 14D inclusive, Retired Pay.

CERTIFICATION AND AUTHORIZATION FOR RELEASE OF INFORMATION - I CERTIFY THAT the foregoing statements are true and complete to the
best of my knowledge and bellef. | CONSENT THAT any physician, surgeon, dentlst, or hospital that has treated or examined me for any purpose, or that [
have consulted professionally, may furnish to the Department of Veterans Affalrs any information about myself, and I waive any privilege which renders
such information confldentlal,

41. SIGNATURE OR CLAIMANT 42. DATE SIGNED

SIGN HERE

WITNESSES TO SIGNATURES OF CLAIMANT IF MADE BY *X* MARK
NOTE: A signature by mark must be witnessed bys:wo persons to whom the person making the statement is personally known, The witnesses must sign their
names in Items 43A and 44A and type or print thelr names and addresses in Items 43B and-44B,

43A. SIGNATURE OF WITNESS 44A. SIGNATURE OF WITNESS

43B. NAME AND ADDRESS OF WITNESS (Type or print) 44B. NAME AND ADDRESS OF WITNESS (Type or print)

PENALTY: The law provides severe penaliies which include fine or imprisonment, or both, for the willful submission of sny statsment or evidence of s material fact, knowing it to
-[bc false, or for the fraudul P of any pay towhich you are not entitled.

PAGE 4
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(Detach and retain Instructions for future reference)
INSTRUCTIONS FOR COMPLETING APPLICATION FOR COMPENSATION OR PENSION

PRIVACY ACT INFORMATION: No allowance of compensation or pension may be granted unless this form is completed fully as required
by existing law (38 U.S.C. Chapters 11 and 15). The information requested by this form is considered relevant and necessary to determine
maximun benefits provided under law. The information submitted may be disclosed outside VA only if the disclosure is authorized under the
Privacy Act, including the routine uses identified in the VA system of records, $8VA21/22, Compensation, Pension, Education, and
Rehabilitation Records - VA, published in the Federal Register.

Disclosure of Social Security number(? of those for whom benefits are claimed is requested under the authority of Title 38, US.C. and is
mandatory as a condition to receipt of pension (38 CFR 1.575). Social Security numbers will be used in the administration of veterans’
benefits, in the identification of veterans or persons claiming or receiving Department of Veterans Affairs benefits and their records and may
be used to verify Social Security benefit entitlement (including amounts gayable) with the Social Security Administration and, for other
purposes where authorized by both Title 38, U.S.C. and the Privacy Act of 1974 (5 U.S.C. 552a) or, where required by another statute. Income
information is subject to verification by means of Computer Matching Programs with other agencies.

RESPONDENT BURDEN: Public reporting burden for this collection of information is estimated to average 1-1/3 hours per response,
including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and
reviewing the collection of information. Send comments regardin%fthis burden estimate or any other aspect of this collection of information,
mcludinf suggestions for reducing this burden, to VA Clearance Officer (732), 810 Vermont Ave,, , Washington, DC 20420; and to the
Office of Management and Budget, Paperwork Reduction Project (2900-0001), Washington, DC 20503,

GENERAL INSTRUCTIONS

NOTE: FLEASE READ VERY CAREFULLY.

If you need information about the meaning of any question,
contact your nearest VA regional office. If additional space is
needed for any item, use Item 40, "Remarks," page 4 or number a
separate sheet of paper to correspond to the items you are
answering and attach the sheet to the application.

A.DISABILITY COMPENSATION is paid for disability resultin
from service in the armed forces. An additional amount o
compensation may be payable for a spouse, child, and/or
dependent parent when a veteran is entitled to compensation
based on disability(ies) evaluated as 30 percent or more disabling.
The additional benefit for a spouse is payable in a higher amount
when he/she is a patient in a nursing home or is so disabled as to
require the regular aid and attendance of another person.

DISABILITY PENSION is paid for permanent and total disability
not resulting from service in the armed forces. If the veteran is 65
years of age or older and is not substantially gainfully employed,
permanent and total disability is presumed. Pension is paid only
to veterans of wartime service, or, of service on or after June 27,
1950, and prior to February 1, 1955, or, during the period between
August 5, 1964, and May 7, 1975,

Benefits may only be paid from the date of receipt of your appli-
cation in VA unless you were incapacitated because of a disability
which prevented you from filing a claim for a period of at least 30
days beginning with the date you became permanently and totally
disabled. If you want this claim considered as a claim for
retroactive payment, indicate so in Item 40, "Remarks,” and
identify the specific disability which prevented you from filing.

B. REPRESENTATION. You may be represented, without charge,
by an accredited representative of a veterans organization or other
service organization recognized by the retary of the
Department of Veterans Affairs. You may also be represented by
an agent or an attorney, for example, an attorney in private
practice or a legal aid attorney. However, under 38 U.S.C.
3404(c), an agent or attorney is allowed to charge only for
services performed after you receive a final decision by the Board
of Veterans Appeals. If you desire representation, let us know and
we will send you the necessar}/ orms. If you have alread
deslg.naéed a representative, no further action on your part is
required.

C. HEARINGS. You have the right to a personal hearing at any
stage of claims processing, either before or after a decision Is
made. All you need do is inform the nearest VA office and we
will arrange a time and place for the hearing. You may bring
witnesses and their testimony will be entered in the record. VA
will furnish the hearing room, provide hearing officials, and
prepare the transcript of the proceedings. VA cannot pay any of
your expenses in connection with the hearing.

D. EVIDENCE - GENERAL. If you have not previously filed a
claim, furnish the separation forms you received from the armed
forces. If you are a pension applicant, 65 years of age or older, no
medical evidence is necessary. A statement from your doctor

VA FORM

Jun 1ese 21-526

showing the extent of your disabilities should be furnished with
your application if you are under 65, if you are housebound, or if
you require the aid and attendance of another person and are not a
patient in a nursing home. If you are a nursing home patient, you
should furnish a statement signed by an official of the nursing
home showing the date of your admission and patient status. Also,
indicate in Item 40, "Remarks," that lyou are a nursing home
patient and give the name and address of the nursing home.

E. REPORTING NET WORTH FOR PENSION FOR
DISABILITY NOT RESULTING FROM SERVICE. Pension
cannot be paid if net worth is sizeable, Net worth is the market
value of all interest or rights in any kind of property except
ordinary personal effects necessary for daily living such as
automobile, clothing or furniture and the dwelling (single family
unit) used as your principal residence. Therefore, all other assets
must be reported so that we may determine whether net worth
prevents you from receiving pension benefits.

F. INCOME LIMITS AND RATES OF PENSION. The rate of
pension paid to a veteran depends upon the amount of family
income and the number of dependents, according to a formula
provided by law. Because benefit rates and income limits are
frequently changed, it is not feasible to keep such information
current In these instructions. Information regarding current
income limitations and rates of benefits may be obtained by
contacting your nearest VA office.

(1) A higher rate of pension is payable to a veteran who is a
patient in a nursing home or otherwise determined to be in need
of regular aid and attendance or who is permanently housebound
due to disability.

(2) Pension rates are also increased for a veteran who served
during the Mexican Border Period or World War I,

IMPORTANT

THERE ARE CERTAIN TYPES OF INCOME WHICH MAY
BE EXCLUDED IN DETERMINING THE INCOME
COUNTABLE FOR VA PURPOSES. HOWEVER, YOU MUST
REPORT THE SOURCES AND AMOUNTS OF ALL INCOME
BEFORE DEDUCTIONS FOR YOURSELF, SPOUSE, AND
DEPENDENT CHILDREN. WE WILL DETERMINE ANY
AMOUNT WHICH DOES NOT COUNT. INCLUDE ALL
SEVERANCE PAY OR OTHER ACCRUED PAYMENTS OF
ANY KIND OR FROM ANY SOURCE. WHEN NO INCOME
IS RECEIVED OR EXPECTED FROM A SPECIFIED SOURCE,
WRITE "NONE" IN THE APPROPRIATE BLOCK (ITEMS 36A

ANTICIPATED BUT THE AMOUNT IS NOT YET
DETERMINED, WRITE "UNKNOWN®' IN THE APPRO-
PRIATE  BLOCK. ATTACH SEPARATE SHEETS IF
ADDITIONAL SPACE IS NEEDED.

"EXISTING STOCKS OF VA FORM 21-528,
SEP 1984, WILL BE USED.
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G.FAMILY MEDICAL EXPENSES are amounts actually paid by
you for which you are not reimbursed by insurance or otherwise.
We can reduce your income for VA purposes (and increase your
rate of pension) if your medical expenses qualify for exclusion
under the formula provided by law. If you are awarded pension,
an Eligibility Verification Report (EVR) will be mailed to you
approximately a year after the effective date of your award. You
should keep a record of all medical expenses you pay after you
become entitled to pension and report them in the space provided
on the EVR, Normally, an adjustment for medical expenses is
made at the end of the income reporting year and results in a
retroactive payment to you. However, if your income is static and
you have a consistently high level of medical expenses (such as
nursing home fees), make astatement to that effect in Item 40,
"Remarks,” and it may be possible to increase your rate without
waiting until the end of the year.

Intake and Obtaining Records

GENERAL INSTRUCTIONS (Continued)

H. LAST ILLNESS AND BURIAL EXPENSES. Your countable
income may be reduced by the amount of expenses of the last
illness and burial of a spouse or child paid by you. Use Item 40,
*Remarks,” to report such expenses.

I. EDUCATIONAL OR VOCATIONAL REHABILITATION
EXPENSES are amounts paid for courses of education, including
tuition, fees, and materials and may be deducted from the
respective incomes of a veteran and the earned income of a child
if the child is pursuing a course of postsecondary education or
vocational rehabilitation or training. If you or your child(ren)
paid these expenses, keep a record of the payments and report
them in the space provided on your EVR form (see par. G above).

SPECIFIC INSTRUCTIONS

IMPORTANT: These instructions are numbered to correspond with the items on the application. If additional space is required, attach a

separate sheet and identify your statements by their item numbers.

ITEMS 3A AND 3B - The number entered in Item 3A, Veteran's
Social Security Number, should be your own Social Security
number. In Item 3B enter your spouse’s Social Security number.
These Social Security numbers are necessary for identification
purposes.

ITEMS 14A and 14D inclusive - Retired Pay - A veteran may not
receive full service retired pay and VA compensation at the same
time. In the absence of a request to the contrary, filing of this
application will constitute an election to receive VA compensa-
tion in lieu of the total amount of retired pay, or a waiver of that
portion of retired pay equal in amount to the VA compensation. If
you do NOT want to receive VA compensation in lieu of military
retired pay, make a statement to that effect in Item 40, "Remarks."
If you are found entitied to VA compensation, we will notify the
retired pay division that you have waived your retired pay (unless
you specifically negate the waiver of military retired pay by
making a statement in Item 40). If you think that you have a
service-connected disability, you should file for VA compensation
(even if you don't plan to waive your retired pay) in order to
establish your survivors’ entitlement to VA benefits in the event
you should die from a service-connected condition.

ITEMS 15A and 15B - Disability Severance Pay - The full amount
of disability severance pay received for the disability or disabili-
ties for which VA compensation is payable will be recouped from
that benefit,

ITEMS 16A and 16B - Lump Sum Readjustment Pay or Separa-
tion Pay - Recoupment of 75 percent of readjustment pay you
received will be made from any VA compensation payable, The
full amount of separation pay will be recouped from the gross
disability compensation payable for all disability(ies).

ITEMS 17A 10 21D inclusive - Marital Information - Comnplete
information concerning all marriages entered into by both you
and your spouse and the termination of such marriages must be

furnished. Specific details as to the date, place, and manner of -

dissolution of marriage must be included. If your spouse is also a
veteran, include his/her VA file number (if known) in Item 17F,

ITEMS 31C and 32C - Months Worked - The time actually

worked should be stated. For example: If you worked full time for

2,4, 6, 8, or 10 months, you should so state. If you did not work

full time each month you should state the months or parts of

:\omhs you actually worked. For example: 2 months, 1 week, 2
ays.

ITEM 33A - Include market value of stocks, checking accounts,
bank deposits, savings accounts, and cash. If such assets are held
jointly by you and your spouse, one-half of the total value of these
holdings should be reported for each of you.
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ITEM 33B - Do not include the value of the single dwelling unit
or that portion of real property used solely as your principal
residence. On all other real estate reduce the market value by
amount of the indebtedness thereon.

ITEM 33C - Report the total market value of your rights and
interest in all other property not included in Items 33A and 33B.
Do not include value of ordinary personal effects necessary for
your daily living such as an automobile, clothing, and furniture.
Include gifts, bequests, and inheritances of all property other than
cash. '

ITEM 33D - Report the total of Items 33A through 33C. This
should be your NET WORTH.

ITEMS 34A to 35E - If you or your spouse have applied for Social
Security, unemployment or workmen’s compensation, or any dis-
ability benefit, show the expected payment in the appropriate
column. If the amount or date of payment is not yet determined,
enter the word "unknown."

ITEMS 36, 37, and 38 inclusive - You should report under these
items your expected total income for the periods covered. You
must report total income of yourself and your dependents {rom all
sources. When reporting income, report the total amount to
which you are entitled before any deductions, not the amount
you actually receive. Include as income all amounts received or
expected as severance pay or accrued payments of any kind or
from any source. If you and your spouse receive income from
dividends, interest, rents, investments or operation of a business,
profession or farm, which you own jointly, report one-half of the
income as yours and one-half as your spouse’s. Report Social
Security benefits in Item 36A, and Supplemental Security Income
(SSD benefits in Item 36F. If you report income in foreign
currency, we will convert it into dollars based on the average
exchange rate for the preceding four quarters (as provided by the
Department of the Treasury). We can exclude all or part of a
dependent child’s income if it is not reasonably available to you,
or if it would cause hardship to consider this income in
determining your rate of pension. If you feel that your child’s
income should be excluded, make a statement to that effect in
Item 40, "Remarks.”

ITEMS 39A and 39B - You should report under these items the
total amount of your final pay at termination of employment, not
the amount you actually received, and the date you received this
pay.

NOTE: If you furnish a copy of your latest award letter from
Social Security stating the type and gross amount of your benefit,
it will help us in our initial determination of the amount of VA
benefits to be paid.

* GPO : 1989 O - 239-206



CHAPTER 7
Interpreting Military Records

Overview

There have been no significant changes in how military records are interpreted since the 1982 manual.
Chapter Supplement

There have been no changes in interpreting military records which affect the entire chapter.

C. Section Supplement

B.

'

7.1 Introduction 7.4.5 Medical Records
7.2 Records of Entry Into The Service *P.7/1R, 1 2:
The military physical profile system is based on the func-
2. 1 R k . o IS ” .
7.2.1 General Remarks tional ability of an individual to perform military duties. The
7.2.2 Mental Eligibility human system is divided into six categories and a rating from
. ) s . . .
7.2.3 Medical Eligibility one to four is assigned each.® The six categories are:
7.2.4 Moral Eligibility P: Physical capacity or stamina.
- U: Upper Extremities.
7.2.5 Age Eligibility L: Lower Extremities.
7.2.6 Citizenship H: Hearing and Ear.
E: Eyes.
7.2.7 The Enlistment Contract S: Psychiatric.
The meanings of the numerical ratings are:
7.3 Performance and Conduct Records 1: High level of medical fitness.
7.3.1 Performance Evaluations 2: Individual meets entry standards but possesses

some medical condition.
7.3.1.1 Army 3: Individual has medical condition(s) or defect(s)
7.3.1.2 Air Force which requires certain restrictions in assignment.
4: Individual has a medical condition or physical
7.3.1.3 Navy defect which is below retention level.
eP.7/6L, | 1: A physical profile of a servicemember with a physical

defect which would limit his or her running or marching for
Currently, to receive an Honorable Discharge, the sailor prolonged periods might be as follows:

generally must have a final average in performance and con- P UL HE S
duct marks of not less than 2.8 and an average of not less 1 1 3 111
than 3.0 in military behavior.!

7.5 Records Pertaining to Separation From the
7.3.1.4 Marines

Military
e P.7/6L, { 2:
v 1 7.5.1 General
Currently, a General Discharge may be issued when a .
Marine’s average proficiency and conduct marks are below 7.5.2 Summary of Involuntary Separation Documents

3.0 and 4.0 respectively.? 7.5.2.1 Letter of Notification

7.5.2.2 Election of Rights
7.5.2.3 Medical and Psychiatric Evaluation

7.3.2 Records of Nonjudicial Punishment Under Article
15, U.C.M.J. (10 U.S.C. § 815)

7.3.3 Court-Martial Records

7.5.2.4 C nding Officer’s Report
7.3.4 Letters of Reprimand or Admonitions ommanding leer’s Rep

7.5.2.5 Board Proceedings
7.5.2.6 Discharge Authority Action
7.6 Checklist of Records in a Military Personnel File

7.4 Miscellaneous Records

7.4.1 Awards and Decorations

7.4.2 Overseas and Combat Assignments

7.4.3 Counseling and Rehabilitation 7.7 Adverse Information and Codes on Discharge

Certificates
7.4.4 Military Occupational Specialty

7.7.1 General
'NAVPERSMAN 3610300.3.a(1).
2MARCORSEPMAN, 1004.2.b(2). AR 40-501.
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Interpreting Military Records

7.7.2 Discharge and Reenlistment Codes
7.7.2.1 General
7.7.2.2 Removing Codes and Other Information

a. P.7/9R, { 3:

The process described in this paragraph has not always
been successful. Application to the appropriate BCMR may
be necessary.

b. P.7/9, {3, n. 52:

The new address for the Navy is: NPRC (Military Per-
sonnel Records), Navy Reference Branch, 9700 Page Blvd.,
St. Louis, MO 63132,

c. P.7/10, n. 57: °
The ADRB SOP has been withdrawn.

Appendix 7A
Table of Forms

Appendix 7B
Common Reenlistment Codes

Appendix 7C

SPN Codes (All Services)

Some SPN codes (pronounced *‘spin’’ codes) have been
changed a number of times. It is now DoD policy not to
release the meanings of SPN codes. The stated reason for
this is that, because some codes have had different mean-
ings over time, any list would serve to fuel the confusion
which already exists in interpreting the codes.
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CHAPTER 8
General Case Preparation Techniques

A. Overview

The general case preparation techniques described in the 1982 manual are still appropriate today.

B. Chapter Supplement

The ““contentions’’ referred to in this chapter are now called ‘‘issues’’ by the review boards.

C. Section Supplement

3

8.1 Introduction
8.2 Receipt of Military Records
8.3 Which Form to File

¢ P.8/2R, 3:

The other services now also follow this ‘‘tender letter’’
procedure. Since actual occurrences are rare, however, the
possibility of a ‘‘tender letter’’ should not influence the deci-
sion of whether to ask for a hearing.!

8.4 Development of Case Theory

¢ P.8/2R, n.9:

This reference should read: ‘‘See § 12.10, infra (legal
errors checklist); Ch. 5, supra (summary of the procedural
rights available under the discharge regulations).”

8.5 Filing a Brief and the Contentions of Fact and Law
a. P.8/3R, § 1:

It is no longer wise to assume the outcome in any case
as the boards can be unpredictable and often find innovative
ways to deny what seems to be a simple case.

b. P.8/3R, { 2:

Only the DRBs must respond to these contentions (now
called “‘issues’’ by the boards). A list of contentions (or
‘“issues’”), however, can be useful in BCMR cases as a sim-
ple, concise, summation of the logic of the argument
presented.

c. P.8/4L, { 5:

The wording of the first sentence of this paragraph is
misleading. In almost all cases, both legal and equitable
arguments should be made.

d. P.8/4R, 1 2:

Citation to past board decisions (DRB or BCMR) can
be useful to show the board that one is not asking it to look
at your case in some extraordinary way, or asking for some
extraordinary relief, Past decisions can be used to give an
argument credibility by positioning the case within the
mainstream of cases where relief has been granted.

'See also § 9.2.7.5.5.
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8.6 Preparation for and Conduct of the Hearing

a. P. 8/4, n.15:

The videotape hearing is only one method employed by
the Army DRB. Hearings are also conducted in person at
travelling locations and in Washington, D.C.

b. P. 8/5R, 3rd *:

It has been reported by some advocates that question-
ing by some board members has, at times, been sarcastic and
hostile. Counsel may need to gently intervene. In extreme
cases, a brief break may be requested to enable the counsel
to complain to the President of the DRB. ‘

c. P.8/5R, 4th e:

Note that this step may not occur automatically. But
if, after the board has finished cross-examining the witness,
counsel asks permission to ask some clarifying questions,
the board will permit it.

d. P.8/5R, 6th e:

The boards are now inconsistent on whether they re-
quire witnesses to be outside the hearing room when they
are not testifying. It is, nevertheless, often good to follow
this practice. Corroborating testimony will generally appear
more credible if the witness was not in the room to hear a
prior witness who described the same events.

e. P.8/6L, 3rd e:

The boards now rarely ask counsel and applicant to re-
main to answer further questions which may arise.

8.7 Case Preparation Checklist

a. P.8/6R, 3rd e:

The application must be filed first if the statute of limita-
tions is running out soon. See Supp. §§ 6.6 and 9.2.4.

b. P 8/6R, 8th *:

As discussed at Supp. § 9.4.3, the three-year BCMR
statute of limitation must now be considered as well.

Appendix 8A

Sample Case Chronology
Appendix 8B

Typical DRB Opening Rites
Appendix 8C

Sample Discharge Upgrading Brief



CHAPTER 9
The Discharge Review System

A. Overview

The discharge review system’s structure has not fundamentally changed since MDU was publish-
ed. As described in Chapter 1, however, the philosophical underpinning of discharge review has changed
greatly. For instance, the rule of thumb that an upgrade is more likely from a DRB than a BCMR
is no longer valid. Rarely is the veteran given the benefit of the doubt. Also, in a case argued on the
basis of a legal error (an ‘‘impropriety’’), the BCMRs are more likely to upgrade than the DRBs. Like-
ly DoD budget restraints in succeeding years might make discharge review processing a more difficult
process. v

B. Chapter Supplement

1. The functions of the National Veterans Law Center (NVLC), mentioned in this chapter, have
largely been assumed by the National Veterans Legal Services Project (NVLSP).!

2. The DRBs now use the term ‘‘issues’’ instead of the term ‘‘contentions,’’ which is used in
this chapter and throughout MDU.

3. §9.2.11.1, entitled ‘‘Advance Notice of the Hearing Date’’ deals primarily with notice where
a hearing has been requested, but also contains information relevant to the notices where a records
only review has been requested.

4. On December 17, 1982, the Army Discharge Review Board (ADRB) rescinded its Standard
Operating Procedure (SOP) cited throughout this chapter. Citation to directly relevant provisions of
it may, however, add credibility to an applicant’s arguments. The regulations which remain are much
less specific than the SOP. The other boards have never had an SOP or equivalent guidelines. All the
DRBs do, however, at times have internal guidelines and regulations they follow. They are difficult
to obtain, generally not very useful, and of uncertain significance.

S. The jurisdiction and powers of the BCMRs were changed by the Military Justice Act of 1983.
The BCMRs can no longer modify the findings or sentence of a court-martial that was conducted after
May 31, 1951, except by taking ‘‘action on the sentence of a court-martial for purposes of clemency.’’?

6. There is an exhaustion requirement at the BCMRs. Other administrative channels (DRBs be-
ing the most relevant here) must be exhausted before the BCMR will consider a claim.?

7. The BCNR is organized into sections, at least at the staff level. There are, for example, a
‘“Discharge Review Section’’ and a ‘‘Performance Section.”

C. Section Supplement

9.1 General Overview of the Discharge Review System 9.1.1 Statutes Governing DRBs and BCMRs
a. P.9/3L, n.2: a. P.9/3R, 12, 3rd e:
(1) The DRBs have jurisdiction to review an applica- See § 9.4.4.1.
tion that requests either a change in reason for, or the b. P.9/3, n.7:
character of, a discharge—or both. See also Kalista v. Secretary of the Navy, 560 F. Supp.
(2) See also § 9.2.3. 608, 616 (D. Colo. 1983) (‘‘Proceedings before the [Board
b. P.9/3L, n.3: for Correction of Naval Records] are matters of legislative
grace and, therefore, do not have to provide the same stan-
(1) Add after first sentence: See Sherengos v. Seamans, dards of ‘fairness’ required at the time the discharge
449 F.2d 333, 334 (4th Cir. 1971). occurs.”’).
(2) See also § 9.4.2. .
9.1.2 Limits on the Military’s Statutory Authority to
¢. P.9/3L, n.4: Grade Discharges
Cite is now 32 C.F.R. § 70.3(¢). 9.1.3 Historical Development of the Discharge Review
Process

'For more information on NVLSP, see Supp. Chap. 1, Chap.

Supplement, { 1. 9.1.3.1 The Urban Law Institute Case

2See Supp. § 9.4.2., { a. ,_ 9.1.3.2 The !)epartment of Defense’s Special Discharge
3See, e.g., AR 15-185, § III, 18 and 32 C.F.R. § 865.9(b). See also Review Program

Supp. § 9.4.3., { b. 9.1.3.3 Public Law 95-126
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The Discharge Review System

9.1.3.4 The Department of Defense’s Uniform
Discharge Review Standards and Procedures

9.1.3.5 The Reopening of the Urban Law Institute Case
9.2 DRB Procedures

9.2.1 Regulations. and Guidelines Governing DRB
Proceedings
9.2.2 Jurisdiction and Powers of the DRBs
a. P.9/7R, { 2:

The DRBs have the authority to change discharges to
Honorable, General (Under Honorable Conditions), or to
one of the new uncharacterized discharges such as Entry
Level Separation. With respect to Entry Level Separation,
however, the board may only make the change if the
discharge occurred after the effective date for uncharacteriz-
ed discharges, October 1, 19824

b. P.9/7R, n.24:

Cites are now 32 C.F.R. §§ 70.8(a)(3), 70.8(c)(6),
70.8(h)(4), 70.8(h)(5)(i).

¢. P.9/7R, n.25:

Cite is now 32 C.F.R. § 70.8(b)(4).

9.2.3 Eligibility to Apply
a, P.9/8L, { I:

A veteran can apply to a DRB even if (s)he does not
have one of the types of discharges listed if (s)he is seeking
only to have the reason for discharge changed.

b. P.9/8L, 4th e:

As a result of the Military Justice Act of 1983, DRBs

may only upgrade SPCM Bad Conduct Discharges issued
after 1951 on the basis of clemency.

c. P.9/8L, n.27:
Cite is now 32 C.F.R. § 70.3(a).

9.2.4 How to Apply
a. P.9/8R:

Even though it is good to file the 293 immediately,
always get the military records using the form SF 180 first,
unless the deadline for filing the 293 is close. Filing the 180
after the 293 can create difficulties in obtaining the military
records (see Supp. § 6.6).

b. P.9/8R, n.28:

New addresses and telephone numbers, if any, are:

ARMY: (703) 692-4570

NAVY: (703) 696-4881

AIR FORCE: AFMPC/MPCDOALI, Randolph AFB
TX 78150-6001; (703) 692-4751

COAST GUARD: Commandant (G-PE-1), U.S.
Coast Guard, Washington, D.C. 20593-0001; (202)
267-1640

9.2.4.1 Type of Corrective Action Requested
9.2.4.2 Type of Proceeding the Applicant Desires

432 C.F.R. § 70.8(a)(3)(i).

9.2.4.3 Reason for Review and Supporting Documents
*P9/9L, {1:

The DD 293 no longer asks for the ‘‘Reason for
Review,”’ but asks for ““Issues’’ (formerly called *‘Conten-
tions’’). It is appropriate to indicate that the “Issues’’ will
be submitted later.

9.2.4.4 Applicant’s Counsel/Representative

9.2.5 Reviews Conducted on a DRB’s Own Motion
Without an Application Being Filed

¢ P.9/9L, n.30:

Cite is now 32 C.F.R. §§ 70.1(b), 70.8(b)(8)(i).
9.2.6 Access to Documents that the DRB Will Review

9.2.6.1 Applicant’s Military Personnel/Medical Records

* P.9/9R, { 4

If the deadline for filing a DRB application is close, file
the application before requesting the military records (see
Supp. § 6.6).

9.2.6.2 Military Administrative Discharge Regulations
* P.9/9R, n.33:
Cite is now 32 C.F.R. § 70.9(c)(1).

9.2.6.3 Predecisional Documents and Evidence
Developed or Gathered by the DRB

9,2,6.3.1 The DRB’s brief of the Case
a. P.9/10L, n.34: '

Cite is now 32 C.F.R. § 865.109(d).
b. P.9/10L, n.35:

Cite should be to the definition of ‘“Recorder’’ at 32
C.F.R. § 724.122, which states:

Recorder, NDRB Panel.

A panel member responsible for briefing an appli-
cant’s case from the documentary evidence available
prior to a discharge review, presenting the brief to the
panel considering the application, performing other
designated functions during personal appearance
discharge hearings, and drafting the decisional docu-
ment subsequent to the hearing.

¢. P.9/10L, n.36:

The Army DRB’s SOP has been withdrawn.
9.2.6.3.2 Advisory Opinions

a. P.9/10, n.37, { 1:

(1) Cite 32 C.F.R. § 70.5(c)(10) is now 32 C.F.R.
§ 70.8(c)(10).
(2) The Army DRB’s SOP has been withdrawn.

b. P.9/10, n.37, { 2:

The NDRB regulation now provides:

Legal Counsel

Normally the NDRB shall function without the im-
mediate attendance of legal counsel. In the event that
a legal advisory opinion is deemed appropriate by the
NDRB such opinion shall be obtained routinely by
reference to the senior Judge Advocate assigned to the
Office of the Director, Naval Council of Personnel
Boards. In addition, the NDRB may request advisory
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opinions from staff offices of the Department of the
Navy, including, but not limited to the General
Counsel and the Judge Advocate General.®

The provision allowing NDRB traveling panels to re-
quest advice from the Officer in Charge of the nearest Naval
Legal Services Office has been rescinded.

9.2.6.3.3 FBI Reports and Other Evidence Obtained by
the DRB from Other Sources

a. P.9/10R, {2

The ADRB requests criminal investigative files when
other data in the file does not provide a basis for the
discharge action and a copy of the investigative file is not
already in the personnel file. Where an investigative file is
requested by the ADRB, a copy is provided to the applicant.
The applicant has 30 days to make comments to the panel.
The NDRB requests criminal investigative files when they
are considered important in a given case. The AFDRB re-
quests criminal investigative files when the military records
do not adequately explain the basis for the discharge action.
If the specially requested files are used, the Board will prepare
and provide a sanitized copy of the investigative file to the
veteran prior to the hearing.

b. P.9/10R, n.38:

32 C.F.R. § 70.8(b)(9)(iv), which supersedes 32 C.F.R.
§ 70.5(b)(9)(iv), provides that a DRB:

may take steps to obtain additional evidence that is
relevant to the discharge under consideration beyond
that found in the official military records or submit-
ted by the applicant, if a review of available evidence
suggests that it would be incomplete without the ad-
ditional information, or when the applicant presents
testimony or documents that require additional infor-
mation to evaluate properly. Such information shall
be made available to the applicant, upon request, with
appropriate modifications regarding classified
material.

9.2.7 Methods of Presenting A Case: Hearing versus
Documentary Review

9.2.7.1 Hearing in Washington, D.C.
e P.9/11L, n.38a:

The Army DRB now conducts hearings at 1941 Jeffer-
son Davis Highway, Room 218, Crystal Mall # 4, Arlington,
VA. The Air Force DRB now conducts hearings at 1745 Jef-
ferson Davis Highway, 2nd Floor, Crystal Square 4, Arl-
ington, VA.

9.2.7.2 Hearing Before a Traveling/Regional Panel of
the DRB

a. Army Traveling Panels

The ADRB has sent ‘“Travel Panels’’ or hearing ex-
aminers to Boston, New York, Charlotte, Atlanta, San Juan,
Tampa, Syracuse, New Orleans, St. Louis, Chicago,
Cleveland, Detroit, Minneapolis, Cincinnati, Dallas,
Houston, Phoenix, Albuquerque, Los Angeles, San Fran-
cisco, Seattle, Denver, and Helena. There is no continuing
schedule for the panels to visit specific locations.

The criteria for selecting the locations are (1) central
to home of the majority of applicants and (2) within a 250
mile radius for applicants to travel. The frequency of visits

532 C.F.R. § 724.703.

is determined by (a) number of applicants for each area, (b)
length of time since last visit, (c) date applicant submitted -
his appeal, (d) personnel strength of the ADRB and (e)
availability of travel money for ADRB panel members and
hearing examiner teams.

Army travel panels will normally visit a location for four
to ten duty days; hearing examiners for three to five duty
days. Traveling panels hear seven to eight cases per day.
Hearing examiners hear five to six per day.

The ADRB claims that there are normally no special
delays in the issuance of decisions by travel panels or hear-
ing examiners. Videotapes of hearing examinations are nor-
mally heard by a full panel within one month after the date
of the hearing examination.

ADRB travel panels are only sent to prisons upon the
written request of the warden. Otherwise, prisoner cases are
administratively closed (without prejudice) until he/she is
available for a hearing. The impact of this procedure on the
15-year deadline is unclear. It has been reported that the rate
of relief obtained from in-prison hearings is low. This sug-
gests that unless an inmate is close to a parole date or the
15-year deadline, it might be better to wait for a hearing.

b. Navy Travel Panels

The NDRB currently sends traveling panels to Chicago,
Dallas, San Francisco, and San Diego. Each location is
visited approximately every six months. Location and fre-
quency of regional hearings are predicated on the number
of requests pending within a region and the availability of
the resources to send the panel. The Navy now schedules
seven to eight hearings per day. A notice of intent to schedule
is sent approximately 80 days prior to the hearing date. The
NDRB claims that there are no special delays in the issuance
of decisions by traveling panels.

¢. Air Force Travel Panels

The AFDRB sends traveling panels to New York,
Dallas, Denver, Chicago, Los Angeles, San Francisco, Tam-
pa, Atlanta, and St. Louis. Panel hearing locations are nor-
mally visited once a year and several are visited twice if there
are sufficient cases to justify the second trips. Visit locations
are selected based on the number of applicants from regional
geographic areas and the proximity of a hearing location cen-
tral to the majority of the applicants. Air Force traveling
panels normally stay at a visit location for five days and have
four to eight hearings per day. The AFDRB claims that there
are no special delays in the issuance of decisions by travel-
ing panels. AFDRB panels do not visit prisons. The Board
says that there is insufficient demand.

9.2.7.3 Hearing Examination (Army Only)
a. P.9/11R, | 2:

Army hearing examiners typically visit a location for
three to five days. Hearing examiners may be sent to any
of the travel panel locations. The number of cases to be heard
and the cost are the primary considerations.®

b. P.9/11R, n.44:
Cite is now 32 C.F.R. § 70.3(j).

9.2.7.4 Documentary or Record Review

9.2.7.5 Selecting a Method of Case Presentation

8See Supp. § 9.2.7.2.a.
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9.2.7.5.1 The Upgrade Rates
* P. 9/12R, n.47:

Upgrade rates for recent years are as follows. Note the
low rates in recent years:’

FISCAL YEAR 1988 (Half Year)
Total Applications/% Upgraded

DRB No-Hearing Hearing Traveling
Army 871/13%  446/9%
Navy 927/4%  198/10%

Air Force 615/9% 256/21%
FISCAL YEAR 1987
Total Applications/% Upgraded

DRB No-Hearing Hearing Traveling
Army 2569/7%  1804/4%
Navy 1855/3% 414/11%

Air Force 1434/8%  235/23%
FISCAL YEAR 1986
Total Applications/% Upgraded

DRB No-Hearing Hearing Traveling
Army 2379/10% 1039/7% 9.6%
Navy 2144/4% 430/11% 10.9%

Air Force 891/7%  260/31% 36%
FISCAL YEAR 1985
Total Applications/% Upgraded

DRB No-Hearing Hearing Traveling
Army 2808/13% 1067/16% 13.8%
Navy 2530/4%  575/10.3% 10.3%

Air Force 622/9% 324/28.7% 28%
FISCAL YEAR 1984
Total Applications/% Upgraded

DRB No-Hearing Hearing Traveling
Army 2698/12% 1185/20% 14.4%
Navy 3025/5% 568/11%  9.9%

Air Force 579/5% 473/22% 23%
FISCAL YEAR 1981
Total Applications/% Upgraded

DRB No-Hearing Hearing Traveling
Army 11242/28% 3180/53%
Navy 5064/19% 1387/28%

Air Force 689/29% 514/46%

9.2.7.5.2 The Length of Time the DRB Will Need to
Decide the Case

¢ P. 9/12R, 13:

It currently takes the NDRB an average of 167 days
from receipt of application to mailing of a decision. The
average when a hearing is requested in Washington is 177
days, and when a records review only is requested, it is 106
days. There are no special delays when a traveling panel is
requested other than the possible delay in the panel arriving
at the travel location.

It takes the ADRB an average of 327 days for all cases,
220 days when a hearing in Washington is requested, 241
days for a records review, and 571 days when a travel panel
is requested. Unofficial notification takes another 30 to 45
days and official notification can take as long as six more
months.

See also Supp. Chapter 1, Appendix 1A.

The AFDRB takes an average of 320 days for all cases,
240 days when a hearing in Washington is requested, 410
days when a records review is requested, and 375 days when
a personal appearance is requested (including both Wash-
ington hearings and Travel Panels).

Thus, the statement in the 1981 edition that a records
review is faster than requesting a hearing in Washington is
no longer necessarily correct for the AFDRB or the ADRB.

9.2.7.5.3 Prospects for Reconsideration

a. P.9/13L, n.49:

Change cite to 32 C.F.R. § 70.8(b)(8)(ii). ]

b. P.9/13L, {1 1: |

(1) The regulations allow a second hearing if the appli-
cant “‘is to be represented by a counsel or representative,
and was not so represented in any previous consideration
of the case by the DRB.”” 32 C.F.R. § 70.8(b)(8)(v).

(2) Any new application must still be within the 15-year
deadline.

9.2.7.5.4 Choosing the Best Method of Case
Presentation

* P.9/13L, {1 3:

If the 15-year deadline is approaching, however, the
veteran may not have the opportunity of making more than
one application. Thus, the veteran should take his or her
best shot——usually a hearing with counsel.

9.2.7.5.5 Tender Lettersr

a. P.9/13L, { 4

The ADRB and AFDRB now also make tender offers.
All three services only make tender offers when there has
been a request for a personal appearance hearing. The boards
make tender offers infrequently.

b. P.9/13R, § It

, If the time loss involved takes the veteran beyond the
i 15-year deadline for applications further DRB review, of
course, is barred.

9.2.8 Composition of DRB Panels
a. P.9/13R,  2:

The uniform discharge review procedures no longer pro-
vide that all board members be military officers, although
those actually serving continue to be career military officers.

b. P.9/13R, n.53:

Cite should be 32 C.F.R. § 724.701.

¢. P.9/13R, n.54:

Cite is now 32 C.F.R. § 724.701(c).

d. P.9/13R, n.55:

Cite is now 32 C.F.R. § 70.8(b)(1).

e. P.9/13R, n.56:

The first cite is now 32 C.F.R. § 581.2(c)(3).
f. P.9/13R, n.57:

The cite is now 32 C.F.R. § 70.8(c)(2).

g. P.9/13R, { 5:

The Army DRB SOP has been withdrawn.
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h. P.9/13R, last §:

These guidelines have been withdrawn as part of the
withdrawal of the Army DRB SOP.

i. P.9/14L, n.60:
Cite is now 32 C.F.R. § 70.8(b)(10).

j. P.9/14L, n.62:
Cite is now 32 C.F.R. § 724.122,

k. P.9/14L, 1 4:

Unlike the other boards, the Coast Guard DRB does
not have full-time panels. With only about 40 hearings per
year, a full-time panel is not considered warranted. The panel
members are Coast Guard officers temporarily taken from
their regular jobs, for a few days, to conduct hearings.

9.2.9 Counsel/Representative
a. P.9/14L, n.62b:
Cite is now 32 C.F.R. § 70.3(c).

b. P.9/14R, { 3:

The provision described in this paragraph is in the cur-
rent codification of the uniform discharge review procedures.
32 C.F.R. § 70.8(b)(8)(v).®

9.2.10 Documents that the Applicant Should Submit
e P.9/15L, 2nd:

The boards have changed the term ‘‘contentions’’ to
“‘issues.”’

9.2.10.1 A Brief
* P.9/15, | 2:

The ADRB has stated that briefs should be submitted
at least 90 days prior to a scheduled hearing date. The NDRB
has indicated that briefs should be submitted with the ap-
plication to ensure being included in the pre-review summary.
The AFDRB recommends that the brief be received within
30 days of the case being forwarded to the Board for it to
be considered in preparation of the pre-review summary
(DRB staff will know when the case has been, or is likely
to be, forwarded). The boards acknowledge, however, that
matters may be submitted at any time up until the conduct
of the review.

Having the brief included in the pre-review summary
is a double-edged sword. It may help the case if the prepar-
ing officer uses it. On the other hand, it is advantageous to
see the pre-review summary before writing the brief to get
a feel for how the board may approach the case. On balance,
it is probably more important to get the brief in early to en-
sure that it receives the attention it deserves. If an impor-
tant new matter appears in the pre-review summary, a sup-
plement to the brief or rebuttal should be submitted.

9.2.10.2 A Statement of Material Contentions
a. P.9/15L:

The term ‘‘contentions’ is no longer in use by the
boards. The current term is ‘‘issues.’’ The board’s treatment
of issues is now discussed in DRB regulations.®

5See Supp. § 9.2.7.5.3, { b.
°See, e.g., 32 C.F.R. § 70.8(d), ef seq.

b. P.9/15R, {1

The words “‘clearly and specifically’’ are no longer us-
ed in the regulations.'

9.2.10.3 Evidence of Good Postservice Conduct

9.2.10.4 Cases in Which the Applicant’s Military
Records Have Been Destroyed

a. P. 9/16L:

(1) The Discharge Review Boards have, at times, used
form letters to tell applicants whose records were burned in
the St. Louis fire in 1973, or whose records are missing for
some other reason, that they are not likely to get an upgrade
or even have their case considered unless records can be pro-
duced. The NDRB has sent notices to applicants whose
records cannot be located stating: ‘“In the event that service
record information is not available for consideration, the
board must assume that the discharge was proper and
equitable as issued.”’

These letters have been sent even in cases where the ap-
plicant had obtained the records from the NPRC. Thus, a
DRB statement that the records cannot be located or have
been destroyed should not be taken as the final word."

The NDRB also sends a form letter when service records
are missing which states that consideration of the applica-
tion has been delayed because the records are missing. The
letter asks that:

If you have a copy of your signed Statement of
Awareness, Waiver of Rights and Privileges, Recom-
mendation for discharge from your Commanding Of-
ficer, your Discharge Certificate or other records and
information relating to your discharge, please provide
copies to this board.

In the event sufficient information cannot be ob-
tained, the board may be unable to conduct a discharge
review and the current file may be closed. (Emphasis
in original.)

This letter is telling of the NDRB’s current attitude
toward discharge upgrading. They are most concerned about
getting a ‘‘Statement of Awareness’’ (an acknowledgement
of counseling that is a prerequisite for many discharge types),
a waiver of rights, a recommendation for discharge which
will assuredly say uncomplimentary things about the veteran,
and a discharge certificate which will show a bad discharge.
If the veteran is unable to produce these documents which
will almost certainly support the issuance of the bad
discharge, the board will not review the case. There appears
to be a focus on amassing evidence to justify a decision to
deny an upgrade.'? There is no legal basis for refusing to
review a case because records are missing."

ord.

11A denial based on records being unavailable should be challenged
in court. There is no legal basis for a presumption of propriety and
equity in the discharge process simply because records are missing.
Such a presumption renders the testimony and other evidence which
the veteran may produce moot. The board must consider this
evidence and grant a hearing if requested. Cf. Kelly v. United States,
826 F.2d 1049 (Fed. Cir. 1987) (court will not assume benefit elec-
tion was communicated to spouse when copy of notice required to
be in file was absent), and Nethery v. Orr, 566 F. Supp. 804 (D.D.C.
1983) (laches does not apply when lost records were fault of the
government).

28ee P.9/16L, { 4 for a discussion of what records the veteran should
give the board if (s)he has them.

3See supra note 11,
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If, in fact, no records can be found, an applicant should
try to reconstruct every detail about his service—emphasizing
training, performance record, circumstances surrounding
discharge and post-service conduct. If at all possible, a per-
sonal appearance hearing should be arranged in these cases
since personal testimony is often more convincing than writ-
ten statements. All such evidence should be submitted under
oath before a notary if no personal appearance is made.

(2) Destroyed records can have consequences in
discharge upgrade litigation as well as at the administrative
level. See Nethery v. Orr, 566 F. Supp. 804 (D.D.C. 1983)
(no laches where plaintiff applied over the years and the
Records Center Fire was not his fault)."

b. P. 9/16L, n.72:

The provision cited is now at 32 C.F.R. § 724.210(a)(2).
32 C.F.R. § 724.212(c), however, allows 60 days under the
same circumstances. There is no explanation in the regula-
tions for this contradiction. The period is 30 days in the Air
Force regulation at 32 C.F.R. § 865.108(c). Note that these
provisions are generally not critical as the evidence for the
case will usually be amassed by the applicant and/or counsel
well before the board is ready to consider the case.

e. P.9/16L, n.73:

Replace the first citation with 32 C.F.R.
§ 70.8(b)(12)(vi). Replace the second citation with 32 C.F.R.
§§ 724.210(a)(3), 724.211.

d. P.9/16L, last ¥:

The Air Force DRB, in particular, often notes the
“failure’ of a veteran to avail himself of the opportunity
to personally appear before the Board in missing records
cases and thus seems to hold it against the veteran.'

e. P.9/16R, 4 1:

DRBs have also allowed claims based exclusively on
sworn testimony before the DRB."

9,2.10.5 Other Documents
¢ P.9/16R, n.74:

The AFDRB regulation no longer contains this
information.

9.2.11 Hearing Procedures
9.2.11.1 Advance Notice of the Hearing Date

e P.9/16R, 1 5:
The NDRB mails the following sequence of notices:

1. Notice that the application has been accepted for
review,
2. A request for additional information (if required).
3. For personal appearance hearings:
a. Notice of Intent to Schedule a hearing
(Scheduling Notice).
—Sent 90 to 110 days before the hearing period.

14See Supp. § 24.3.1.2, infra; supra note 11.

*Note, however, FD 80- 02104 (UD to HD; records missing but relied
on testimony of applicant that no aggravating factors to applicant’s
homosexual conduct justified UD).

18See AD 81-00833; FD 80-02512; DF 80-02104; DF 80-01907; DF
80-01717-A.

b. Notice of Hearing including location, date and
time (Scheduling Letter).
—Sent 30 to 60 days before the scheduled date to all
applicants who respond to the Scheduling Notice reaf-
firming their desire for a personal appearance hearing.
4. Notice of decision of the Board.

9.2.11.2 Who Can Attend a Hearing
a. P.9/16R, 1 6:

Witnesses are now normally allowed to stay in the hear-
ing room at the NDRB for the entire hearing. The presiding
officer of an AFDRB hearing decides case-by-case in the Air
Force. ADRB policy is unchanged. The testimony of cor-
roborating witnesses may, however, be more convincing if
they have not been present in the room to hear other
witnesses’ (including the applicant’s) testimony. Thus, a re-
quest that witnesses remain outside may be advisable.

b. P.9/16R, n.74b:

Cite is now 32 C.F.R. § 70.8(b)(11).

c. P.9/17L, 12

The Army DRB SOP has been withdrawn.
9.2.11.3 Prehearing Procedures

e P.9/17L, 13:

But see § 9.2.8, P.9/14L, 1 4.

9.2.11.4 Conduct of the Hearing

a. P.9/17L, n.77:
Cite is now 32 C.F.R. § 70.8(b)(12)(i).

b. P.9/17L, n.78:
Cite is now 32 C.F.R. § 70.8(b)(12)(iii).

9.2.11.5 How the Hearing Is Recorded

a. P.9/17R, {1 I:

The ADRB now also tape-records its hearings and copies
of the tapes are provided when requested. The tape becomes
a permanent part of the applicant’s personnel file. Videotapes
of hearing examinations are, however, kept for only six
months. A request for a copy of a recording of an NDRB
hearing can be made orally at the hearing or in writing. A
request for a copy of the recording of an AFDRB hearing
can be made orally at the hearing, or in writing addressed
to: AFMPC/DPMDOA1, Randolph AFB, TX 78150-6001.
NDRB and AFDRB tapes are also made a permanent part
of the applicant’s personnel file.

b. P.9/17R, n.78b:
Cite is now 32 C.F.R. § 70.8().
¢. P.9/17R, { 2:

The equipment used by the boards is unreliable, and it
is not uncommon for recordings of the hearing to be
unintelligible or for the equipment to have failed part way
through the proceedings without the problem being notic-
ed. The DRBs allow applicants to make their own recordings
of the proceeding.

9.2.12 Withdrawals, Postponements, and Continuances
of an Application or Hearing

9.2.12.1 Withdrawals
a. P.9/18L, n.81:
Cite is now § 70.8(b)(7).
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b. P.9/18L, § 2:

A subsequent application after a withdrawal must,
however, still be within the 15-year deadline for DRB
applications.

9.2.12.2 Postponements
a. P.9/18L, n.82: »
Cite is now 32 C.F.R. § 70.8(b)(7)(ii).

b. P.9/18L, § 4:

Current AFDRB policy is not to grant postponements,
Exceptions due to emergency circumstances are considered
on a case-by-case basis.

¢. P.9/18L, § 5:

The NDRB schedulinig notice states that ‘‘[n]Jormally
unforeseen illness, validated by medical incapacitation
and/or hospitalization verified by your doctor, is the only
recognized excuse for rescheduling.”” If the applicant appears
at the hearing site and decides not to proceed or asks for
more time to collect evidence, the NDRB will proceed with
the case and conduct a records only review, if one was not
done before, or proceed and give the applicant a stated period
of time to obtain and submit evidence. Rarely will another
personal appearance be permitted in these situations.

d. P.9/18L, 1 6:

A request for a postponement of an ADRB hearing must
be in writing and should be accompanied by documentary
evidence to justify the postponement, The request must be
received in Washington prior to the date of the scheduled
hearing or date the travel panel departs.

9.2.12.3 Continuances
¢ P.9/18R, n.86:
Cite is now 32 C.F.R. § 70.8(b)(7).
9.2.13 Penalty for Failure to Appear at a Scheduled
Hearing
* P.9/18R, n.87:
Cite is now 32 C.F.R. § 70.8(b)(6).

9.2.14 DRB’s Decision and Possible Appeals From a
Denial of an Upgrade

a. P.9/18R, { 5:

It may be indicative of the NDRB’s current approach
to discharge cases that in response to an NVLSP request for
all form letters routinely used by the board, the only deci-
sional form letters were a denial and an upgrade to a General
Discharge/ Convenience of the Government.

b. P.9/18R, n.88:
Cite is now 32 C.F.R. § 70.8(h).

9.2.15 Review of the DRB’s Decision by the Secretarial
Reviewing Authority

9.2.15.1 Secretarial Review of Naval DRB Decisions

a. P.9/19R, | 1:
Current NDRB regulations provide that:

The SRA [Secretarial Review Authority] may review
the following types of cases before issuance of the final
notification of decision:

(i) Any specific case in which the SRA has an
interest,

(ii) Any specific case that the president of the
NDRB believes is of significant interest to the SRA,?

b. P.9/20L, § 3:

Current NDRB regulations state that:

The applicant shall be provided with a reasonable
period of time, but not less than 25 days, to submit
a rebuttal to the SRA. Any issue in rebuttal consists
of a clear and specific statement by the applicant in
support of or in opposition to the statements of the
NDRB or NDRB president on decisional issues and
other clear and specific issues that were submitted by
the applicant. The rebuttal shall be based solely on
the matters in the record before the NDRB closed the
case for deliberation or in the president’s recommen-
dation. '@

¢. P.9/20L, n.95:
Current cite is 32 C.F.R. § 724.814(b)(2).

9.2.15.2 Secretarial Review of Army DRB Decisions

a. P.9/20R, § 2:

DoD Directive 1332.28, effective November 27, 1982,
provides for an opportunity to submit matters in rebuttal
when cases are forwarded to the Secretarial Review Authori-
ty. Failure to follow this directive has provided grounds for
reopening of an ADRB case.

b. P.9/20L, last §:

Army DRB regulations no longer specify when
Secretarial Review will occur,

9,2.15.3 Secretarial Review of Air Force DRB Decisions
a. P.9/20, § 3:
Current regulations provide:

The following categories of discharge review re-
quests are subject to the review of the Secretary of the
Air Force or the Secretary’s designee.

(1) Cases in which a minority of the DRB panel
requests their submitted opinions be forwarded for
consideration. . . .

(2) Cases when required in order to provide in-
formation to the Secretary on specific aspects of the
discharge review function which are of interest to the
Secretary.

(3) Any case which the Director, Air Force Per-
sonnel Council, believes is of significant interest to the
Secretary.'®

b. P.9/21L, § 2:
Current Air Force regulations provide:

Copies of the proposed decisional document on
cases that have been forwarded to the SRA (except
for cases reviewed on the DRB’s own motion without
the participation of the applicant or the applicant’s
counsel) shall be provided to the applicant and counsel
or representative, if any. The document will include
the Director’s recommendation to the SRA, if any.
Classified information shall be summarized. . . .

The applicant shall be provided with a reasonable
period of time, but not less than 25 days, to submit
a rebuttal to the SRA. An issue in rebuttal consists

732 C.F.R. § 724.814.
1832 C.F.R. § 724.814(b)(2)(ii).
#32 C.F.R. § 865.113(b).

9S8/7




The Discharge Review System

of a clear and specific statement by the applicant in
support of or in opposition to the statements of the
DRB or Director on decisional issues and other clear
and specific issues that were submitted by the appli-
cant. The rebuttal shall be based solely on matters in
the record when the DRB closed the case for delibera-
tion or in the Director’s recommendation.?

9.2.15.4 What Should Be Done if the DRB’s Decision
Will Be Reviewed

¢ P.9/21L, 1 3:

Under Air Force regulations, there is now an oppor-
tunity for the applicant to participate in the Secretarial
Review process.?! DoD Directive 1332.28 requires this op-
portunity and is applicable to the ADRB.? Thus, this sec-
tion is now applicable to all services.

9.2.15.4.1 Deciding Whether to Submit a Statement

9.2.15.4.2 Obtaining the Record of the Hearing
* P.9/21R, n.103b:

See § 9.2.11.5.

9.2,15.4.3 Requesting an Extension of Time to Submit
a Statement

9.2.15.4.4 Preparing Applicant’s Statement or Brief Ad-
vocating an Upgrade and Rebutting Adverse
Board or Director Opinions

*P.9/22L, {2

Current regulations provide that:

An issue in rebuttal consists of a clear and specific
statement by the applicant in support of or in opposi-
tion to the statements of the DRB or Director on deci-
sional issues and other clear and specific issues that
were submitted by the applicant. The rebuttal shall be
based solely on matters in the record when the DRB
closed the case for deliberation or in the Director’s
recommendation.?®

The more specific guidance cited in MDU has been
rescinded. The strategy outlined is, however, still valid.

9.2.15.4.5 Preparing Another Statement of Material
Contentions
9.2.16 Reconsideration by a DRB

a. P. 9/22R, { I:

It is no longer clear that the DRBs have higher upgrade
rates than the BCMRs. Reliable statistics for the BCMRs,
however, are not available except for the Air Force (the
AFBCMR upgrade rate has been about 18% in recent years).

It is estimated that approximately 20% of the upgrade ap-
plications at the BCNR are successful.

b. P.9/22R, n.105:
Cite is now 32 C.F.R. § 70.8(b)(8).
c. P.9/22R, 2, add :

The veteran is to be represented by a counsel or

2032 C.F.R. § 865.113(f), (g).
21§ee Supp. § 9.2.15.3.

28ee Supp. § 9.2.15.2.

232 C.F.R. § 865.113(g) (AFDRB regulatlon), 32 C.F.R.
§ 724.814(b)(2)(ii) is the substantively identical provision for the
NDRB.

representative, and was not so represented in any previous
consideration of the case by the DRB.?

d. P.9/22R, n.105a:

The DRBs all currently take the position that they will
not reconsider a case beyond the 15-year limit except on a
case-by-case basis as warranted by new, substantial, relevant
evidence not available to the applicant at the time of the
original review. Since the 15-year limit is statutory, it is
unclear that a DRB panel would have jurisdiction to con-
sider such a claim even if it were so inclined.

e. P.9/22R, last |:
The cite should be 32 C.F.R. § 70.8(b)(8).
9.3 DRB Standards of Review

a. P.9/23L, n.105b:

Cite is now 32 C.F.R. § 70.9.

b. P.9/23L, n.105c:

Cite is now 32 C.F.R. § 70.9(c)(3)(i).
¢. P.9/23L, n.106:

Cite is now 32 C.F.R. § 70.9(a).

d. P.9/23R, n.107:

(1) 32 C.F.R. § 70.8(c)(6)(i) now provides:

When a DRB determines that an applicant’s
discharge was improper . . . , the DRB will determine
which reason for discharge should have been assign-
ed based upon the facts and circumstances before the
discharge authority, including the Service regulations
governing the reasons for discharge at the time the ap-
plicant was discharged. Unless it is also determined
that the discharge was inequitable . . . , the provisions
as to characterization in the regulation under which
the applicant should have been discharged will be con-
sidered in determining whether further relief is
warranted.

The regulation previously used the words ‘‘in view of”’
instead of the word ‘‘including’’ in the provision quoted
above. This amendment appears to give the DRBs more flex-
ibility in changing a reason for discharge. The appropriate
discharge under the regulations in effect at the time of separa-
tion is now just a factor in the DRB’s decision, not strictly
controlling.

(2) The material cited at 32 C.F.R. § 70.5(c)(6)(ii) is now
at 32 C.F.R. § 70.8(c)(6)(ii).

() In 94, add White v. Secretary of the Army, 878 F.2d
501 (D.C. Cir. 1989), rev’g and remanding 629 F, Supp. 64,
12 M. L. Rep. 2449 (D.D.C. 1984).

e.P.9/24L, 1 1:

See Supp. § 9.3.2.2 for current guidance on discharge
grading. It is more specific than it had been.

f. P.9/24L, { 1.
See Chapter 4, Appendix A.
g. P.9/24L, { 2, 1st sentence:

Since MDU was published, there are new ‘‘un-
characterized’’ discharges, including ‘‘Entry Level Separa-
tion’’ (ELS). The Discharge Review Boards can only change
a discharge to an Entry Level Separation if the original

232 C.F.R. § 70.8(b)(8)(v).
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discharge was issued after the effective date for ELS
discharges—October 1, 1982,%

h. P.9/24L, § 2, 2nd sentence:

This proposition was rejected in Strang v. Marsh, 602
F. Supp. 1565 (D.R.1. 1985).

9.3.1 Propriety of the Discharge
e P.9/24, {3:
Cite is now 32 C.F.R. § 70.9(b).

9.3.1.1 Prejudicial Error in the Discharge
a. P.9/24L, n.110:
Cite should be 32 C.F.R. § 70.9(b)(1)(i).

b. P.9/24R, n.112, § 2:
Cite is now 32 C.F.R. § 70.8(b)(12)(vi).

c. P.9/24R, n.112, 1 4:

The complete citation for Mulvaney v. Stetson is 493
F. Supp. 1218, 8 ML, L. Rep. 2628 (N.D. Ill. 1980).

d. P.9/24R, {2:

The Army DRB SOP has been withdrawn. If, however,
any of the circumstances listed in this paragraph are found
in an Army case, mention that the former Army DRB SOP
found those circumstances to be prejudicial. This may lend
credibility to the argument.

9.3.1.2 Favorable Current Standards That DRBs Are
Required to Apply Retroactively

e P.9/25L, n.114:
Cite is now 32 C.F.R. § 70.9(b)(1)(i).

9.3.2 Equity of the Discharge

e P.9/25L, § 2:

Cite is now 32 C.F.R. § 70.9(c).

9.3.2.1 Retroactive Application of Favorable Current
Standards

a. P.9/25, n.115:

Cite is now 32 C.F.R. § 70.9(c)(1).

b. P.9/25R, n.115a:

See Chapter 5 summaries of regulatory requirements at
different times.

¢. P.9/25R, n.116:

(1) Cite should be 32 C.F.R. § 70.9(c)(1).

(2) Introduction of the results of compelled urinalysis
test no longer precludes a less than honorable discharge (see
Chapter 15).

9.3.2.2 Type of Discharge Issued Is Lower Than Type
Normally Issued for Particular Conduct

a. P.9/24R, n.117:

(1) Cite is now 32 C.F.R. § 70.9(c)(2).

(2) See MD 83-02913 (UD to GD; UD too harsh for
three days UA and DOLO where servicemember was told
to wait outside office, but left).

2532 C.F.R. § 70.8(a)(3)(i). See also Supp: § 4.2.

b. P.9/25R, n.118:

DoD guidelines provide general guidance on when types
of discharges should be issued:

Honorable. The Honorable Characterization is
appropriate when the quality of the member’s service
generally has met the standards of acceptable conduct
and performance of duty for military personnel, or
is otherwise so meritorious that any other characteriza-
tion would be clearly inappropriate. . . .

General (under honorable conditions). If a
member’s service has been honest and faithful, it is
appropriate to characterize that service under
honorable conditions. Characterization of service as
General (under honorable conditions) is warranted
when significant negative aspects of the member’s con-
duct or performance of duty outweigh positive aspects
of the member’s military record. . . .

Under Other Than Honorable Conditions. This
characterization may be issued in the following
circumstances:

1. When the reason for separation is based
upon a pattern of behavior that constitutes a signifi-
cant departure from the conduct expected of members
of the Military Services.

2. When the reason for separation is based
upon one or more acts or omissions that constitute
a significant departure from the conduct expected of
members of the Military Services. Examples of fac-
tors that may be considered include the use of force
or violence to produce serious bodily injury or death,
abuse of a special position of trust, disregard by a
superior of customary superior-subordinate relation-
ships, acts or omissions that endanger the security of
the United States or the health and welfare of other
members of the Military Services and deliberate acts
or omissions that seriously endanger the health and
safety of other persons.?®

9.3.2.3 General Fairness in View of the Applicant’s
Overall Record

9.3.2.3.1 Quality of the Appliéant’s Service
* P.9/26R, n.119:
Cite is now 32 C.F.R. § 70.9(c)(3)(i).

9.3.2.3.2 Applicant’s Ability to Serve Satisfactorily and
to Adjust to Military Service

* P.9/26R, n.121:
Cite is now 32 C.F.R. § 70.9(c)(3)(ii)(A).
9.3.2.3.3 Family and Personal Problems
* P.9/26R, n.122:
Cite is now 32 C.F.R. § 70.6(c)(3)(ii)(B).

9.3.2.3.4 Abuse of Authority by Others Contributing
to Discharge

a. P.9/27L, n.123:

Cite is now 32 C.F.R. § 70.9(c)(3)({i)(C).

b. P.9/27L, {1 I:

The Army DRB SOP has been withdrawn. Citation to

2637 C.F.R. Part 41, App. A, Part 2, { C.1. See also MD 83-02913
(NDRB restates these standards and applies them).
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directly relevant provisions of it may, however, add credibili-
ty to an applicant’s arguments.

9.3.2.3.5 Discrimination Against the Applicant

§ P.9/27L, n.124:

Cite is now 32 C.F.R. § 70.9(c)(3)(ii)}(D).
9.3.3 Presumption of Administrative Regularity

a, P.9/27L, n.125:

Cite is now 32 C.F.R. § 70.8(b)(12)(vi).

b. P.9/27L, 1 3:

In Fairchild v. Lehman, 609 F. Supp. 287 (E.D. Va.
1985), aff’d, 814 F.2d 1555 (Fed. Cir. 1987), the court, in
reviewing a BCNR which had before it an affidavit stating
regulations had not been followed, and without mention of
the presumption of regularity, ruled that the regulations had
been violated.

¢. P.9/27R, n.126a:

(1) See United States v. Kline, 14 M.J. 64, 10 MLL. L.
REp. 2894 (C.M.A., 1982). Adverse statements (low ratings)
were placed in servicemember’s record. Navy regulations re-
quire that adverse matter not be placed in the ser-
vicemember’s record without an opportunity to comment
or a statement in writing that he or she does not wish to com-
ment. No comment or signed statement that servicemember
did not wish to comment was in the records. Only unsigned
acknowledgements, with no indication of a refusal to sign,
were in the record. The court held that the presumption of
regularity did not give rise to a presumption that the service
member had an opportunity to respond to the adverse
statements in accordance with regulations because the un-
signed acknowledgements dispelled the presumption.

(2) See Supp. § 12.1.2,

9.4 BCMR Procedures and Standards

P.9/27R, n.127:

No uniform regulations for BCMRs have been or are
expected to be adopted by DoD.

9.4.1 Regulations and Guidelines Governing BCMR
Proceedings

e P.9/28L, n.127a:

AR 15-185 is the Army Regulation designation for its
BCMR regulations.

9.4.2 Jurisdiction and Powers of the BCMRs
a. P.9/28L, § 3:

The jurisdiction and powers of the BCMRs were chang-
ed by the Military Justice Act of 1983. The BCMRs can no
longer modify findings or sentence of a court-martial that
was conducted after May 31, 1951, except by taking ‘‘action
on the sentence of a court-martial for purposes of clemen-
cy.”’ The 1983 amendments to 10 U.S.C. §§ 1552 and 1553
established that ‘‘the Secretary has no power to overturn a
prior court-martial conviction by ‘correcting records.’”’
Stokes v. Orr, 628 F. Supp. 1085, 1086 (D. Kan. 1985). It
has been held that this change applies retroactively. 1d.

b. P.9/28L, n.129:

Discharge upgrade applications now constitute only ap-
proximately 20% of BCMR decision-making.

c. P.9/28L, n.130:

The current version of the AFBCMR codification of this
provision is at 32 C.F.R. § 865.9.

d. P.9/28R, n.131:

Before the Military Justice Act of 1983 (see a, this sec-
tion, supra), the BCNR had begun to expunge some convic-
tions by special courts-martial. See NC 0726-77.

e. P.9/28R, n.132a:

For the veteran seeking reenlistment there is the
possibility of waiver of an RE code. This should be taken
up with a recruiter. ’

f. P.9/28R, 7th e:

The BCMRs can take a variety of actions with respect
to nonjudicial punishments. The boards can overturn them,
expunge them, and restore any forfeiture or loss of rank
which resulted from the NJP.

AR 27-10, as revised in November 1982, purports to
limit the destruction of all copies of Article 15s even though
the servicemember has been found to be ‘‘innocent’’ by the
ABCMR. Table 3-2. This appears to be an impermissible
limitation on the BCMR’s powers,

9.4.3 Eligibility to Apply
a. P.9/29, { 1.

(1) The BCMRs are now denying some cases for the sole
stated reason that the application was filed after the three-
year deadline. It is unclear whether these cases are considered
on the merits. ' ‘

The ABCMR, particularly, has denied applications
where no explanation of the delay in filing has been given.?
The Board is using boilerplate language in denying applica-
tions, focusing on when the error was discovered, e.g., ‘“[t]he
alleged error or injustice was, or with reasonable diligence
should have been, discovered on the date of discharge. The
subject application was not submitted within the time re-
quired.”’

Explanations for delay which have been successful in-
clude ignorance of the existence of the BCMR, changes in
standards, recent discovery of error, and discovery of the
error only after counsel obtained and reviewed the records.?®
Introduction of new evidence in a previously denied claim,
even if only a new character statement, can also provide
grounds for waiver of the three-year limit. Making these
arguments, however, does not guarantee success. Applicants
who are rejected based on an ‘‘untimely filing’’ might con-
sider appealing to the Secretary of the service for a review
of the decision.

Even if the cases are being considered on their merits

2Evans v. Marsh, 835 F.2d 609 (5th Cir. 1988) (upholding ABCMR
denial based on statute of limitations).

2See, e.g., Ridgely v. Marsh, 866 F.2d 1526 (D.C. Cir. 1989) (Ridge- .
ly, a member of the Army Reserves, brought action for review of
the decision of the ABCMR. Ridgely’s application had included a
challenge to the amount of active duty he had been credited with.
He had discovered the error when the Army sent him a ‘‘Request
for Verification of Active Federal Service.’” The BCMR had held
that the statute of limitations had run with regard to certain periods
of service, thus making his application untimely. The Court found
the Board’s decision regarding the statute of limitations was arbitrary
and capricious, on the grounds that Ridgely had no reason to know
of the crediting error prior to the time when the Army sent him the
verification form. The BCMR decision was reversed and the case
remanded to the BCMR). See also Mullen v. United States, 19
Cl. Ct. 50 (1990).
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the lack of a written opinion reflecting that consideration
can hurt an applicant’s chances in court.?

The NVLSP plans to challenge these procedures in
court. Contact NVLSP if similar cases are found.

(2) The Executive Secretary of the ABCMR has stated
in an affidavit that when a BCMR applicant is seeking an
upgrade in discharge in a case in which the ADRB denied
full relief, the three-year period begins to run on the date
of the DRB denial, nevertheless; the Board has been
calculating the time period from date of discharge.

(3) In Baxter v. Secretary of the Navy, 652 F.2d 181
(D.C. Cir. 1981), the court suggests that where there is a
favorable change in the law, the BCMRs must almost always
waive the three-year deadline by finding it ‘‘in the interest
of justice’’ to do so.

(4) In a disturbing opinion of the Judge Advocate
General of the Air Force (OpJAGAF 1983/11, February 16,
1983), it was recommended that a late application be denied
despite determining that the applicant’s argument on the
merits was ‘‘not unpersuasive.”’ The basis for the recom-
mendation was that a waiver of the three-year rule would
‘‘unfairly prejudice the Air Force’’ because relevant service
and medical records had been destroyed, that the applicant’s
justification for late filing (ignorance of the procedure for
correction of military records) was insufficient, and that the
doctrine of laches barred the claim.

This analysis does not seem to derive from the statutory
‘“‘interest of justice’’ standard. Whether the applicant has
a good reason for the delay in filing would seem to be of
much less importance in determining justice than the merits
of his or her claim. In a non-adversarial proceeding where
equitable relief is allowed and where the Air Force is the deci-
sion maker, ‘‘unfair prejudice to the Air Force” is a non-
sequitur. The Air Force can simply deny the claim on the
merits if important evidence has been destroyed.

The effective application of the equitable doctrine of
laches begs the question, To apply the doctrine of laches there
must be an unreasonable delay and the opposing party must
have been prejudiced by the delay. This doctrine has no ap-
plication in a non-adversarial equitable proceeding. Since
the final decision on the merits is made by the Air Force,
it is impossible for the late filing to be prejudicially unfair
to the Air Force, Again, the Air Force can deny the case
on the merits if evidence has been destroyed during the
delay.3°

Generally, the JAG opinion ignores the question of what
is in the interest of justice. If the claim on the merits is per-
suasive, it is simply not in the interest of justice to deny
because it is filed late.

b. P.9/29L, § 1:

AR 27-10, Military Justice, now provides procedures
to request transfer of Article 15 records, in the case of of-
ficers or E-6s and above, to a restricted file if requested by
November 1, 1985 or three years after promotion to E-6,
whichever is later (§ 3-43). This procedure must be exhausted
before an appeal to the Army BCMR requesting this relief.

2See Ballenger v. Marsh, 708 F.2d 349 (8th Cir. 1983) (when BCMR
acts within its discretion in not reviewing an untimely filing, even
if a cursory consideration of the records is necessary to make deci-
sion, a new claim on the merits does not arise for review in court
for the purposes of the statute of limitations). A challenge to the
BCMR’s decision that waiver of the three-year deadline was not in
the interests of justice would appear, however, to be permissible.
See Baxter v. Secretary of the Navy, discussed at (3), infra.

3See supra notes 28 and 29. .
3See also 32 C.F.R. § 865.9(b), on exhaustion of remedies.

¢. P.9/29R, n.135:
Cite for the Air Force is now 32 C.F.R. § 865.5(c).

9.4.4 How to Apply
a. P.9/29R, { 3:

(1) Even though it is good to get the 149 filed immediate-
ly, always get the military records using the SF 180 first,
unless the deadline for filing the 149 is close. Filing the 180
after the 149 can create difficulties in obtaining the military
records. See Supp. § 6.6.

(2) The ABCMR policy is that all materials should be
submitted with the application. This appears, however, to
be a preference without legal significance. This is also the
stated preference of the BCNR. AFBCMR policy is that
briefs must be submitted at the time of the original
application.

(3) It currently takes about six months from the date
of application to the date of decision at the AFBCMR, tak-
ing about another two months when a personal appearance
is granted. The ABCMR averages 225 days. This is approx-
imately doubled if a hearing is granted. The BCNR takes
approximately three months, taking six months when a per-
sonal appearance is granted. These times can vary by several
months from year to year and can depend on the type of
case. The discharge upgrade cases with which this manual
is concerned generally take a little longer than the average
of the full gamut of cases which the boards consider.

Note that as the process drags on, it is common not to
receive any communication from the BCMR. ABCMR policy
is to send an acknowledgement within six months of the ap-
plication and, if the case has not been assigned to an ex-
aminer, an interim notice within four months. These notices
are not, however, always sent.

b. P.9/29R, n.136:

New BCMR addresses and telephone numbers, if any,
are:

ARMY: (703) 697-4254
AIR FORCE: (703) 692-4726
NAVY: Department of the Navy, Washington, D.C.
20370-5100; (703) 614-1765
COAST GUARD: Attn: Chairman, BCMR (C-60),
Department of Transportation, Washington, D.C.
20590; (202) 366-9335

9.4.4.1 Whether or Not to Request a Hearing

* P.9/30L, § 3:

(1) The hearing request is at Box 6 on the current ver-
sion of the DD Form 149.

(2) The AFBCMR granted three hearings in 1982, three
hearings in 1983, two hearings in 1984, and six hearings in
1985. The BCNR granted ten hearings from 1982 to 1985.
The ABCMR grants about 50 hearings per year,

9.4.4.2 Type of Corrective Action Requested
* P.9/30L, { 5:

The type of corrective action requested should be
described in Box 8 of the current version of the DD Form
149,

9.4.4.3 Why There Is Error or Injustice
¢ P.9/30R, { 1:

The box asking for the specifics of the error or injustice
alleged is Box 9 of the current version of the DD Form 149.
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The box asking for a description of the evidence offered in
support is now Box 10.

9.4.4.4 Date of Discovery of Error or Injustice
a. P.9/30R, {2:

(1) The box for stating the date of discovery of the er-
ror and why, if it has been more than three years since that
date, there was a delay, is Box 11 of the current version of
DD Form 149, )

(2) See Supp § 9.4.3, § a(l).

b. P.9/30R, n.138:
The Air Force cite is now 32 C.F.R. § 865.6.

9.4.4.5 Applicant’s Counsel
* P.9/30R, { 3:

Counsel should be identified in Box 7 of the current ver-
sion of the DD Form 149.

9.4.4.6 Special Instructions for Applicants Who Have
Previously Applied to the BCMR

9.4.5 Counsel to a BCMR Applicant
® P.9/30R, n.139:

The Air Force provision now reads:

The term ‘‘counsel”” will be construed to include
members in good standing of the bar of any State, ac-
credited representatives of veterans’ organizations
recognized by the Administrator of Veterans’ Affairs
under Title 38, United States Code, section 3402, or
such other persons, who in the opinion of the Board,
are considered to be competent to present equitably
and comprehensively the request of the applicant for
correction, unless barred by law.*

9.4.6 Documents That the Applicant Should Submit
a. P.9/31L, { 1, sentence 2 should read:

“As in the DRB process, however, an applicant’s
chances for an upgrade are greatly increased if the ap-
plicant submits a brief, a statement of material con-
tentions (issues), and evidence of good postservice con-
duct or other positive aspects of the applicant.”’

b. P.9/31L, 1 3:

The ABCMR policy is that all materials should be sub-
mitted with the application. This appears, however, to be
a preference without legal significance. This is also the stated
preference of the BCNR. AFBCMR policy is that briefs must
be submitted at the time of the original application and must
be in compliance with {9, AFR 31-3 (32 C.F.R. § 865.8),
which limits briefs to 25 double-spaced typewritten pages.
Rebuttal comments to advisory opinions are allowed but may
not exceed ten double-spaced typewritten pages. The
AFBCMR may waive these limitations. Unlike the DRBs,
there is no requirement that the BCMRs address the ““issues’’
(formerly called ‘‘contentions’’) submitted. Koster v. United
States, 685 F.2d 407, 414, 231 Ct. Cl. 301 (1982).

9.4.7 Composition of a BCMR Panel
e P.9/31L, §'5:
(1) It has been held that it is appropriate for BCMR staff
(i.e., ‘“‘examiners”’) to *‘assist’’ the board in consideration

9232 C.F.R. § 865.12.

of a case. Koster v. United States, 685 F.2d 407, 414, 231
Ct. Cl. 301 (1982)

(2) It has been held that the Secretary of the Navy’s ap-
pointment of the Executive Director and Chief Counsel of
the BCNR as alternate members of the Board, and their par-
ticipation in a case as sitting members, is appropriate. Viles
v. Ball, 872 F.2d 491 (D.C. Cir. 1989).

9.4.8 Access to Documents That the BCMR Will Review
a. P.9/32L, { 1:

The court in Koster v. United States, 685 F.2d 407, 414,
231 Ct, Cl. 301 (1982), held that it was not a violation of
due process for the ABCMR to consider, ex parte, an ad-
visory opinion by the Office of the Judge Advocate General
and a ‘‘memorandum of consideration’’ authored by a staff
examiner at the board.

b. P.9/32L, { 2:

It is ABCMR policy to request FBI reports and other
records pertaining to possible criminal conduct where the
applicant has claimed a crime-free post-service record. The
BCNR decides whether to request such records on a case-
by-case basis. The BCNR most frequently requests criminal
records from civil authorities in cases where the veteran was
discharged because of a civil court conviction or when the
veteran contends that relief is warranted because of his or
her post-military record. Criminal investigative files are nor-
mally requested by the AFBCMR in cases where post-service
conduct is being considered.

e. P.9/32L, {2 and n.144:

The Air Force provision now states:

During the course of review of the case when it ap-
pears to the Board’s satisfaction that the facts have
not been fully and fairly disclosed by the records or
by testimony and other evidence before the Board, the
Board may require the applicant to obtain, or the
Board may obtain, such further information as it may
consider essential to a complete and impartial deter-
mination of the facts and issues. The applicant will
have access to evidence developed by the Board on its
own motion . . . and may submit additional comment
with regard to this evidence.

Thus, at the AFBCMR, the applicant is explicitly given
the right to review and comment on evidence gathered by
the board.

9.4.9 How the BCMR Decides Applications: With or
Without a Hearing

a. P.9/32L, {1 4:

(1) At the ABCMR, as a practical matter, hearings can
be directed by the Secretary, the Executive Director, or a
Board Panel. At the Coast Guard BCMR, the Chairman of
the Board determines whether to grant a hearing when one
is requested on an application. If the Chairman denies the
request for a hearing, an applicant can appeal the decision
to the Board within 45 days.

(2) Sometimes, the applicant will be informed by BCMR
personnel that if s/he amends his/her application to ask for
less, the board will very likely view his/her case more
favorably with respect to the relief still requested. Of course,
if an applicant does this, s/he may waive his/her right to
seek full relief in court—something the boards are well aware

%32 C.F.R. § 865.18(b).
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of. Usually, when this happens, the staff suggests that the
application be changed so as not to cost the government any
money. Since it is the BCMR which is deciding the case,
BCMR personnel coercion to amend applications can be very
effective. Such *““deal making’’ is, however, inconsistent with
the Board’s mandate to justly determine the merits of ap-
plications and has been criticized by at least one Claims Court

judge.®
b. P.9/32L, n.145:
The Air Force regulation is now at 32 C.F.R. § 865.9(a).
¢. P.9/32L, n.146:
The Air Force regulation is now at 32 C.F.R. § 865.21,

9.4.10 BCMR Hearing. Procedures
a. P.9/32L, n.147:

The Air Force regulation is now at 32 C.F.R.
§ 865.11(a).

b. P.9/32R, n.148:

The Air Force regulation is now at 32 C.F.R.
§ 865.11(b).

¢. P.9/32R, n.149:

The Air Force regulation is now at 32 C.F.R. § 865.10.
d. P. 9/32R, n.150:

The Air Force regulation is now at 32 C.F.R. § 865.13.
e. P.9/32R, n.151:

The Air Force regulation is now at 32 C.F.R.
§ 865.16(a).

f. P.9/32R, n.152:
The Air Force regulation is now at 32 C.F.R. § 865.16(d)
g. P.9/32R, n.153:

The Air Force regulation is now at 32 C.F.R.
§ 865.16(c).

h. P.9/32R, n.154: ,

The Air Force regulation is now at 32 C.F.R. § 865.17.
9.4.11 Withdrawing an Application

a. P.9/33L, { 5:

The Air Force regulation is now at 32 C.F.R. § 865.8.
9.4.12 BCMR Standards of Review

a. P.9/33L, { I:

Unlike DRBs, BCMRs are not expressly required to con-
sider current standards.3® Nevertheless, BCMRs have upgrad-
ed discharges based on current standards.®

b. P.9/33L, n.156:

The Air Force regulation now states:

The Board may deny an application if it determines
that insufficient relevant evidence has been presented

#Evans v. United States, No. 239-88C (CI. Ct. Mar. 24, 1989). On
file at NVLSP.
%See §§ 9.3.1.2, 9.3.2.1.

FC 83-04076 (GD to HD; upgrade based on current AFR 39-10
discharge standards for ‘“‘conditions that interfere with Military
Service’’).

The Discharge Review System

to demonstrate the existence of probable material er-
ror or injustice, that the applicant has not exhausted
other effective administrative or legal remedies
available to him or her, that effective relief cannot be
granted, or that the applicant did not file his or her
application within three years after he or she
discovered or reasonably could have discovered the

alleged error or injustice and insufficient evidence has

been presented to warrant a finding that it would be
in the interest of justice to excuse the failure to file
within the prescribed three years. The Board will not
deny an application on the sole ground that the record
was made by or at the direction of the President or
the Secretary in connection with proceedings other
than proceedings of a board for correction of military
or naval records. Denial of an application on the
grounds of insufficient relevant evidence to
demonstrate probable material error or injustice is
without prejudice to further consideration if newly
discovered relevant evidence is submitted. The appli-
cant will be informed of his or her privilege to submit
newly discovered relevant evidence for consideration.*

Note that inability to grant ‘‘effective relief’’ has been
added as a basis for denial of a claim. The significance of
this addition is unclear.

c. P.9/33L, n.157 after cite to Proper v. United States:

See Supp. App. 9D for a discussjon of a series of Navy
cases currently being reconsidered.

9.4.13 BCMR’s and Secretarial Reviewing Authority’s
Decisional Document

9.4.13.1 Denial Without a Hearing
e P.9/33R, 12:
The Air Force regulation now requires:

When the Board determines that the record should be
corrected or that the application be denied, the deter-
mination will be made in writing. The writings (pro-
ceedings) will include, but not be limited to, all facts
of record and statement of ground(s) upon which the
Board’s determination is based. Where the Board con-
cludes that complete relief should not be granted, writ-
ten proceedings will address applicant’s claim(s) of
constitutional, statutory, and/or regulatory violation
rejected by the Board and/or reviewing authority. In
those cases involving the characterization of an in-
dividual’s discharge or dismissal from the military ser-
vice, the factors required by Air Force regulations to
be considered for determination of the character of
and reason for discharge or dismissal in question will
be included.?

9.4.13.2 Partial or Complete Relief Recommended
Without a Hearing
9.4.13.3 BCMR Decision When a Hearing Is Granted

9.4.13.4 Secretarial Reviewing Authority’s Denial of
Compete Relief

9.4.13.5 Secretarial Reviewing Authority’s Grant of
Complete Relief

e P.9/34L, n.161:

The Air Force regulation is now at 32 C.F.R. §§ 865.14
and 865.21.

732 C.F.R. § 865.9(b).

%32 C.F.R. § 865.9(d).
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9.4.13.6 Requests for Further Consideration or
Reconsideration

9.4.14 Lack of Opportunity to Participate in the
Secretarial Review Process

9.4.15 Further Consideration and Reconsideration: Ap-
plications Filed After a Previous BCMR Denial

9.4.15.1 Subsequent Applications After a Denial of
Relief Without Hearing

a. P.9/34R, n.163:

The cite should be 32 C.F.R. §§ 581.3(c)(5)(ii),
723.3(e)(2), 865.9(b).

The Air Force regulation is now worded slightly dif-
ferently, but its meaning is unchanged.

b. P.9/34R, n.164:

(1) See Marcotte v. Secretary of Defense, 618 F. Supp.
756, 764 (D. Kan, 1985).

(2) The Air Force Correction Board’s regulation now
reads slightly differently than the Army and Navy regula-
tions. The Air Force does not separately describe a process
of ““further consideration’’ but includes it in a process of
‘“‘reconsideration’’ (see MDU § 9.4.15.2 for the distinction
between ‘‘further consideration’’ and “‘reconsideration’’ at
the Army and Navy correction boards):

Requests for reconsideration shall provide newly
discovered relevant evidence not reasonably available
to the applicant at the time of a previous application.
All requests for further consideration will be initially
screened by the staff of the Board to determine
whether any factual allegations or any arguments, or,
any documentary evidence has been submitted by the
applicant that was not of record at the time of any
prior Board consideration. If no such allegations,
arguments or evidence have been submitted, the ap-
plicant will be informed that the request was not con-
sidered by the Board because it did not contain any
newly discovered evidence or other matter that was
not of record at the time of any previous Board con-
sideration. If such factual allegations, or documen-
tary evidence have been submitted, the request shall
be forwarded to the Board [for consideration under
the normal process]. The Board will determine the
relevance and weight of any evidence submitted; and,
whether or not the evidence was reasonably discover-

able by the applicant at the time of any previous
application.
32 C.F.R. § 865.9(c).

The combining of the further consideration and recon-
sideration processes may be a by-product of the substantial
grant of authority to the AFBCMR to act on behalf of the
Secretary of the Air Force in taking final action on claims
before it.*® Since the Board acts for the Secretary in taking
final action in most cases, there is little reason to distinguish
between ‘‘further consideration’’ after the Board decision,
and ‘“‘reconsideration’’ after Secretarial action.

9.4.15.2 Subsequent Applications After a Denial of
Relief by the Secretarial Reviewing Authority

* P.9/35L, Y 2:

Note that the AFBCMR ““is authorized to take final ac-
tion on behalf of the Secretary of the Air Force in approv-
ing the correction of military records, provided such action:

(i) Has been recommended by the Air Staff;

(ii) Is unanimously agreed to by the Board; and

(iii) Falls into [one of 35 categories including chang-
ing the character and reason for discharge].”’*

Appendix 9A

Discharge Review Boards’ Enabling Statute (10 U.S.C.
§ 1553)

[See page 95/15]
Appendix 9B

Board for Correction of Military Records’ Enabling
Statute (10 U.S.C. § 1552)

[See page 9S/16]
Appendix 9C
Discharge Review Boards’ Procedures and Standards
[See page 9S/18]
Appendix 9D
Board for Correction of Naval Records Re-Review Cases
[See page 9S/13]

®See Supp. § 9.4.15.2, infra.
432 C.F.R. § 865.18(¢).
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APPENDIX 9A

UNITED STATES CODE ANNOTATED
TITLE 10. ARMED FORCES
SUBTITLE A—GENERAL MILITARY LAW
PART II—PERSONNEL
CHAPTER 79—CORRECTION OF MILITARY RECORDS

§ 1553. Review of discharge or dismissal

(a) The Secretary concerned shall, after consulting the Secretary of Veterans Affairs, establish a board of
review, consisting of five members, to review the discharge or dismissal (other than a discharge or dismissal by
sentence of a general court-martial) of any former member of an armed force under the jurisdiction of his depart-
ment upon its own motion or upon the request of the former member or, if he is dead, his surviving spouse,
next of kin, or legal representative. A motion or request for review must be made within 15 years after the date
of the discharge or dismissal. With respect to a discharge or dismissal adjudged by a court-martial case tried
or reviewed under chapter 47 of this title (or under the Uniform Code of Military Justice (Public Law 506 of
the 81st Congress)), action under this subsection may extend only to a change in the discharge or dismissal or
issuance of a new discharge for purposes of clemency.

(b) A board established under this section may, subject to review by the Secretary concerned, change a
discharge or dismissal, or issue a new discharge, to reflect its findings.

(c) A review by a board established under this section shall be based on the records of the armed forces
concerned and such other evidence as may be presented to the board. A witness may present evidence to the
board in person or by affidavit. A person who requests a review under this section may appear before the board
in person or by counsel or an accredited representative of an organization recognized by the Secretary of Veterans
Affairs under chapter 59 of Title 38.

(Added Pub.L. 85-857, § 13(v)(2), Sept. 2, 1958, 72 Stat. 1267, and amended Pub.L. 87-651, Title I, § 110(a),
Sept. 7, 1962, 76 Stat. 509.)

(As amended Pub.L. 98-209, § 11(b), Dec. 6, 1983, 97 Stat. 1407; Pub.L. 101-189, Div. A, Title XVI, § 1621(a)(2),
Nov. 29, 1989, 103 Stat. 1603.)
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APPENDIX 9B

UNITED STATES CODE ANNOTATED
TITLE 10. ARMED FORCES
SUBTITLE A—GENERAL MILITARY LAW
PART II—-PERSONNEL
CHAPTER 79—CORRECTION OF MILITARY RECORDS

§ 1552. Correction of military records: claims incident thereto

(a)(1) The Secretary of a military department may correct any military record of the Secretary’s department
when the Secretary considers it necessary to correct an error or remove an injustice. Except as provided in paragraph
(2), such corrections shall be made by the Secretary acting through boards of civilians of the executive part of
that military department. The Secretary of Transportation may in the same manner correct any military record
of the Coast Guard.

3 (2) The Secretary concerned is not required to act through a board in the case of the correction of a military
1 record announcing a decision that a person is not eligible to enlist (or reenlist) or is not accepted for enlistment
‘ (or reenlistment) or announcing a decision not to promote an enlisted member to a higher grade. Such a correc-
tion may be made only if the correction is favorable to the person concerned.
(3) Corrections under this section shall be made under procedures established by the Secretary concerned.
In the case of the Secretary of a military department, those procedures must be approved by the Secretary of
Defense.
(4) Except when procured by fraud, a correction under this section is final and conclusive on all officers
of the United States.

(b) No correction may be made under subsection (a)(1) unless the claimant or his heir or legal representative
files a request for the correction within three years after he discovers the error or injustice. However, a board
established under subsection (a)(1) may excuse a failure to file within three years after discovery if it finds it
to be in the interest of justice.

(c) The Secretary concerned may pay, from applicable current appropriations, a claim for the loss of pay,
allowances, compensation, emoluments, or other pecuniary benefits, or for the repayment of a fine or forfeiture,
if, as a result of correcting a record under this section, the amount is found to be due the claimant on account
of his or another’s service in the Army, Navy, Air Force, Marine Corps, or Coast Guard, as the case may be.
If the claimant is dead, the money shall be paid, upon demand, to his legal representative. However, if no de-
mand for payment is made by a legal representative, the money shall be paid—

(1) to the surviving spouse, heir, or beneficiaries, in the order prescribed by the law applicable to that
kind of payment;

(2) if there is no such law covering order of payment, in the order set forth in section 2771 of this title; or

(3) as otherwise prescribed by the law applicable to that kind of payment.
A claimant’s acceptance of a settlement under this section fully satisfies the claim concerned. This section does
not authorize the payment of any claim compensated by private law before October 25, 1951.

(d) Applicable current appropriations are available to continue the pay, allowances, compensation,
emoluments, and other pecuniary benefits of any person who was paid under subsection (c), and who, because
of the correction of his military record, is entitled to those benefits, but for not longer than one year after the
date when his record is corrected under this section if he is not reenlisted in, or appointed or reappointed to,
the grade to which those payments relate. Without regard to qualifications for reenlistment, or appointment
or reappointment, the Secretary concerned may reenlist a person in, or appoint or reappoint him to, the grade
to which payments under this section relate.

(e) No payment may be made under this section for a benefit to which the claimant might later become
entitled under the laws and regulations administered by the Secretary of Veterans Affairs.

(f) With respect to records of courts-martial and related administrative records pertaining to court-martial
cases tried or reviewed under chapter 47 of this title (or under the Uniform Code of Military Justice (Public
Law 506 of the 81st Congress)), action under subsection (a) may extend only to—

(1) correction of a record to reflect actions taken by reviewing authorities under chapter 47 of this title
(or under the Uniform Code of Military Justice (Public Law 506 of the 81st Congress)); or
(2) action on the sentence of a court-martial for purposes of clemency.

9S/16
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(Aug. 10, 1956, c. 1041, 70A Stat. 116; June 29, 1960, Pub.L. 86-533, § 1(4), 74 Stat. 246; Dec. 12, 1980, Pub.L.
96-513, Title V, § 511(60), 94 Stat. 2925.)

(As amended Dec. 6, 1983, Pub. L. 98-209, § 11(a), 97 Stat. 1407; Sept. 29, 1988, Pub.L. 100-456, Div. A, Title
XII, § 1233(a), 102 Stat. 2057; Nov. 29, 1989, Pub.L. 101-189, Div. A, Title V, § 514, Title XVI, § 1621(a)(2),

103 Stat. 1441, 1603.)
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APPENDIX 9C

TITLE 32—NATIONAL DEFENSE
SUBTITLE A—Department of Defense

Chapter I—Office of the Secretary of Defense
Subchapter B—Personnel, Military and Civilian
Part 70—Discharge Review Boards (Drb) Procedures and Standards

§70.1 Reissuance and pﬁrpou.

This part is reissued and:

(a) Establishes uniform policies, pro-
cedures, and standards for the review
of -discharges or dismissals under 10
U.8.C. 1553.

(b) Provides guidelines for discharge
review by application or on motion of
a DRB, and the conduct of discharge
reviews and standards to be applied in
such reviews which are designed to
ensure historically consistent uniform-
ity in execution of this function, as re-
quired under Pub. L. 95-128.

(c) Assigns responsibility for admin-
istering the program.

(d) Makes provisions for public in-
spection, copying, and distribution of
DRB documents through the Armed
Forces Discharge Review/Correction
Board Reading Room.

(e) Establishes procedures for the
preparation of decisional documents
and index entries.

(f) Provides guidance for processing
complaints concerning decisional docu-
ments and index entries.

§70.2 Applicability.

The provisions of this Part 70 apply
to the Office of the Secretary of De-
fense (OSD) and the Military Depart-
ments. The terms, “Military Services,”
and “Armed Forces,” as used herein,
refer to the Army, Navy, Air Force
and Marine Corps.

§70.3 Definitions.

(a) Applicant. A former member of
the Armed Forces who has been dis-
charged or dismissed administratively
in accordance with Military Depart-
ment regulations or by sentence of a
court-martial (other than a general
court-martial) and under statutory
regulatory provisions whose applica-
tion is accepted by the DRB concerned
or whase case {8 heard on the DRB’s
own motion. If the former member is
deceased or incompetent, the term
“applicant” includes the surviving
spouse, next-of-kin, or legal represent-
ative who is acting on behalf of the
former member. When the term ‘“ap-
plicant” is used in §§70.8 through
70.10, it includes the applicant’s coun-
sel or representative, except that the
counsel or representative may not
submit an application for review,
wailve the applicant’s right to be
present at a hearing, or terminate a
review without providing the DRB an
appropriate power of attorney or
other written consent of the applicant.

(b) Complaeinant. A former member
of the Armed Forces (or the former
member’s counsel) who submits a com-
plaint under § 70.10 with respect to
the decisional document issued in the
former member’s own case; Oor a

former member of the Armed Forces

(or the former member’s counsel) who
submits a complaint under § 70.10 stat-
ing that correction of the decisional
document will assist the former
member in preparing for an adminis-
trative or judicial proceeding in which
the former member’s own discharge
will be at issue.

(c) Counsel or Representative. An in-
dividual or agency designated by the
applicant who agrees to represent the
applicant in a case before the DRB. It
includes, but is not limited to: a lawyer
who is a member of the bar of a feder-
al court or of the highest court of a
state; an accredited representative des-
ignated by an organization recognized
by the Administrator of Veterans Af-
fairs; a representative from a state
agency concerned with veterans af-
fairs; and representatives from private
organizations or local government
agencies.

(d) Discharge. A general term used
in this Directive that includes dismis-
sal and separation or release from
active or Inactive military status, and
actions that accomplish a complete
severance of all military status. This
term alg0 includes the assignment of a
reason for such discharge and charac-
terization of service (32 CFR Part 41).

(e) Discharge Review. The process
by which the reason for separation,
the procedures followed in accomplish-
ing separation, and the characteriza-
tion of service are evaluated. This in-
cludes determinations made under the
provisions of 38 U.S.C. 3103(e)(2).

(f) Discharge Review Board (DRB).
An administrative board constituted
by the Secretary of the Military De-
partment concerned and vested with
discretionary authority to review dis-
charges and dismissals under the pro-
visions of 10 U.S.C. 1553. It may be
configured as one main element or two
or more elements as designated by the
Secretary concerned.

(g) DRB Panel. An element of a
DRB, consisting of five members, au-
thorized by the Secretary concerned
to review discharges and dismissals,

¢(h) DRB Traveling or Regional
Panel. A DRB panel that conducts dis-
charge reviews in a location outside
the National Capital Reglon (NCR).

(1) Hearing. A review involving an
appearance before the DRB by the ap-
plicant or on the applicant’s behalf by
a counsel or representative.

(j) Hearing Examination. The proc-
ess by which a designated officer of a
DRB prepares a presentation for con-
sideration by a DRB in accordance
with regulations prescribed by the
Secretary concerned.

(k) National Capital Region (NCR).
The District of Columbia; Prince
Georges and Montgomery Counties in
Maryland; Arlington, Fairfax, Lou-
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doun, and Prince William Counties in
Virginia; and all cities and towns in-
cluded within the outer boundaries of
the foregoing counties. -

(1) President, DRB. A person desig-
nated by the Secretary concerned and
responsible for the supervision of the
discharge review function and other
duties as assigned.

§70.4 Responsibilities.

(a) The Secretaries of the Military
Departments have the authority for
final decision and the responsibility
for the operation for their respective
discharge review programs under 10
U.8.C. 1553.

(b) The Assistant Secretary aof De-
Jense (Manpower, Reserve Affairs, and
Logistics) (ASD(MRA&L)) shalk

(1) Resolve all issues concerning
DRBs that cannot be resolved among
the Military Departments.

(2) Ensure uniformity among the
Military Departments in the rights af-
forded applicants in discharge reviews.

(3) Modify or supplement the enclo-
sures to this part. .

(4) Maintain the index of decisions
and provide for timely modification of
index categories to reflect changes in
discharge review policies, procedures,
and standards issued by the OSD and
the Military Departments.

(¢) The Secretary of the Army, as the

' designated administrative focal point

for DRB matters, shall:

(1) Effect necessary coordination
with other governmental agencies re-
garding continuing applicability of
this part and resolve administrative
procedures relating thereto.

(2) Review suggested modifications
to this part, including implementing
documents; monitor the implementing
documents of the Military Depart-
ments; resolve differences, when prac-
ticable; recommend specific changes;
provide supporting rationale to the
ASD(MRA&L) for decision; and in-
clude appropriate documentation
through the Office of the
ASD(MRA&L) and the OSD Federal
Register liaison officer to effect publi-
cation In the FEDERAL REGISTER,

(3) Maintain the DD Form 283, “Ap-
plication for Review of Discharge or
Separation from the Armed Forces of
the United States,” and republish as
necessary with appropriate coordina-
tion of the other Military Depart-
ments and the Office of Management
and Budget.

(4) Respond to all inquiries from pri-
vate individuals, organizations, or
public officlals with regard to DRB
matters. When the specific Military
Service can be identified, refer such
correspondence to the appropriate
DRB for response or designate an ap-
propriate activity to perform this task.




(6) Provide overall guidance and su-
pervision to the Armed Forces Dis-
charge Review/Correction Board
Reading Room with staff augmenta-
tion, as required, by the Departments
of the Navy and Air Force.

(6) Ensure that notice of the loca-
tion, hours of operation, and similar
types of information regarding the
Reading Room is published in the Fzp-
ERAL REGISTER. :

§70.5 Procedures.

(a) Discharge review procedures are
prescribed in § 70.8.

(b) Discharge Review Standards are
prescribed in § 70.9 and constitute the
basic guidelines for the determination
whether to grant or deny relief in a
discharge review.

(c) Complaint Procedures about deci-
slomilo documents are prescribed in
§70.10.

§70.6 Information requirements.

(a) Reporting requirements. (1) The
reporting requirement prescribed in
§ 70.8(n) is assigned Report Control
Symbol DD-M(SA)1489.

(2) All reports must be consistent
with DoD Directive 5000.11, “Data
Elements and Data Codes Standardi-
zation Program,’” December 7, 1964.

(b) Use of standard data elements.
The data requirements prescribed by
this Part shall be consistent with DoD
5000.12-M, “DoD Manual for Standard
Data Elements,” December 1981. Any
reference to a date should appear as
(YYMMDD), while any name entry
should appear as (Last name, first
name, middle initial).

§70.7 Effective date and lmplemenuubn.

This part is effective immediately
for the purpose of preparing imple-
menting documents. DoD Directive
1332.28, March 29, 1978, is officially
canceled, effective November 27, 1982,
This part applles to all discharge
review proceedings conducted on or
after November 27, 1882, §70.10 ap-
plies to all complaint proceedings con-
ducted on or after September 28, 1982,
Final action on complaints shall not
be taken until September 28, 1982,
unless earlier corrective action is re-
quested expressly by the applicant (or
the applicant’s counsel) whose case is
the subject of the decisional docu-
ment. If earlier corrective action is re-
quested, it shall be taken in accord-
ance with § 70.10.

£870.8 Discharge review procedures.

(a) Application for review—(1) Gen-
eral. Applications shall be submitted
to the appropriate DRB on DD Form
203, “Application for Review of Dis-
charge or Separation from the Armed
Forces of the United States,” with
such other statements, affidavits, or
documentation as desired. It is to the
applicant’s advantage to submit such
documents with the application or
within 60 days thereafter i{n order to
permit a thorough screening of the
case. The DD Form 293 is available at
most DoD installations and regional
offices of the Veterans Administra-
tion, or by writing to: DA Military
Review Boards Agency, Attention:

SFBA (Reading Room), Room 1E520, :

The Discharge Review System

The Pentagon, Washington, DC 20310,

(2) Timing. A motion or request for
review must be made within 15 years
after the date of discharge or dismis-
sal

(3) Applicant’s responsibilities. An
applicant may request a change in the
character of or reason for discharge
(or both).

(1) Character of discharge. Block 7 of
DD Form 2983 provides an applicant an
opportunity to request a specific
change in character of discharge (for
example, General Discharge to Honor-
able Discharge; Other than Honorable
Discharge to General or Honorable
Discharge). Only a person ‘separated
on or after 1 October 1982 while in an
entry level status may request a
change from Other than Honorable
Discharge to Entry Level Separation.
A request for review from an-applicant

‘who does not have an Honorable Dis-

charge shall be treated as a request
for a change to an Honorable Dis-
charge unless the applicant requests a
specific change to another character
of discharge.

(i1) Reason for discharge. Block 7 of
DD Form 283 provides an applicant an
opportunity to request a specific
change in the reason for discharge. If
an applicant does not request a specif-
ic change in the reason for discharge,
the DRB shall presume that the re-
quest for review does not involve a re-
quest for change in the reason for dis-
charge. Under its responsibility to ex-
amine the propriety and equity of an
applicant’s discharge, the DRB shall
change the reason for discharge if
such a change is warranted.

(1ii) The applicant must ensure that
issues submitted to the DRB are con-
sistent with the request for change in
discharge set forth in block 7 of the
DD Form 293. If an ambiguity is cre-
ated by a difference between an appli-
cant's issue and the request in block 17,
the DRB shall respond to the issue in
the context of the action requested in
block 7. In the case of a hearing, the
DRB shall attempt to resolve the am-
biguity under paragraph (a)(5) of this
section. )

(4) Request for consideration of spe-
cific issues, An applicant:may request
the DRB-..to consider specific issues
which, in the opinion of the applicant,
form. a basis for changing the charac-
ter of or reason for discharge, or both.
In addition to the guidance set forth
in this section, applicants should con-
sult the other sections in this part
(particularly paragraphs (c), (d), and
(e) of this section and §§ 70.9 and 70.10
before submitting issues for consider-
ation by the DRB.

(1) Submission of issues on DD Form
293. Issues must be provided to the
DRB on DD Form 293 before the DRB
clloses the review process for delibera-
tion. '

(A) Issues must be clear and specific.
An issue must be stated clearly and
specifically in order to enable the
DRB to understand the nature of the
issue and its relationship to the appli-
cant’s discharge.

(B) Separate listing of issues. Each
issue submitted by an applicant should
be listed separately. Submission of a
separate statement for each issue pro-
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~vides the best means of ensuring that

the full import of the issue is conveyed
to the DRB.

(C) Use of DD Form 293. DD Form
293 provides applicants with a stand-
ard format for submitting issues to the
DRB, and its use:

(1) Provides a means for an appli-
cant to set forth clearly and specifical-
ly those matters that, in the opinfon
of the applicant, provide a basis for
changing the discharge;

(2) Assists the DRB in focusing on
those matters considered to be impor-
tant by an applicant;

(3) Assists the DRB in distinguishing
between a matter submitted by an ap-
plicant in the expectation that it will
be treated as a decisional issue under
paragraph (e) of this section, and
those matters submitted simply as
background or supporting materials; -

(4) Provides the applicant with
greater rights in the event that the ap-
plicant later submits a complaint
under § 70.10¢(d)(1){{il) concerning the
decisional document;

(5) Reduces the potential for dis-
agreement as to the content of an ap-
plicant’s issue.

(D) Incorporation by reference. If
the applicant makes an additional
written submission, such as a brief, in
support of the application, the appli-
cant may incorporate by reference spe-
cific issues set forth in the written
submission in accordance with the
guidance on DD Form 293. The refer-
ence shall be specific enough for the
DRB to identify clearly the matter
being submitted as an issue. At a mini-
mum, it shall identify the page, para-
graph, and sentence incorporated. Be-
cause it is to the applicant’s benefit to
bring such issues to the DRB’s atten-
tion as early as possible in the review,
applicants who submit & brief are
strongly urged to set forth all such
issues as a separate item at the begin-
ning of the brief. If it reasonably ap-
pears that the applicant inadvertently
has failed expressly to incorporate an
issue which the applicant clearly iden-
tifies as an issue to be addressed by
the DRB, the DRB shall respond to
such an issue under paragraphs (d)
and (e) of this section.

(B) Effective date of the new Form
DD 293. With respect to applications
received before November 27, 1982, the
DRB shall consider issues clearly and
specifically stated in accordance with
the rules in effect at the time of sub-
mission. With respect to applications
recelved on or after November 27,
1982, if the applicant submits an obso-
lete DD Form 283, the DRB shall
accept the application, but shall pro-
vide the applicant with a copy of the
new form and advise the applicant
that it will only respond to issues sub-
mitted on the new form in accordance
with this Part.

(if) Relationship of issues to charac-
ter of or reason for discharge. If the
application applies to both character
of and reason for discharge, the appli-
cant is encouraged, but not required,
to identify the issue as applying to the
character of or reason for discharge
(or both). Unlesas the issue is directed
at the reason for discharge expressly
or by necessary implication, the DRB




will presume that it applies solely to
the character of discharge.

(lil) Relationship of issues to the
standards for discharge review. The
DRB reviews discharges on the basis
of issues of propriety and equity. The
standards used by the DRB are set
forth in §70.9. The applicant is en-
couraged to review those standards
before submitting any Issue upon
which the applicant believes a change
in discharge should be based.

(A) Issues concerning the equity of
the discharge. An issue of equity is a
matter that involves a determination
whether a discharge should by
changed under the equity standards of
§ 70.9. This includes any issue, submit-
ted by the applicant in accordance
with paragraph (a)(4)(i) of this sec-
tion, that is addressed to the discre-
tionary authority of the DRB.

(B) Issues concerning the propriety
of a discharge. An issue of propriety is
a matter that involves a determination
whether a discharge should be
changed under the propriety stand-
ards of §70.9. This includes an appli-
cant’s issue, submitted in accordance
with paragraph (a)4)(l) of this sec-
tion, in which the applicant’s position
is that the discharge must be changed
because of an error in the discharge
pertaining to a regulation, statute,
constitutional provision, or other
source of law (including a matter that
requires a determination whether,
under the circumstances of the case,
action by military authorities was ar-
bitrary, capricious, or an abuse of dis-
cretion). Although a numerical refer-
ence to the regulation or other sources
of law alleged to have been violated is
not necessarily required, the context
of the regulation or a description of
the procedures alleged to have been
violated normally must be set forth in
order to inform the DRB adequately
of the basis for the applicant’s posi-
tion.

(C) The applicant’s identification of
an issue. The applicant is encouraged,
but not required, to identify an issue
as pertaining to the propriety or the
equity to the discharge. This will
assist the DRB in asgessing the rela-
tionship of the Issue to propriety or
equity under paragraph (e)(1)(iii) of
this section. i

(v) Citation of matter from deci-
sions. The primary function of the
DRB involves the exercise of dicretion
on a case-by-case basls. See
$70.9(b)(3). Applicants are not re-
quired to cite prior decisions as the
basis for a change in discharge. If the
applicant wishes to bring the DRB's
attention to a prior decision as back-
ground or illustrative material, the ci-
tation should be placed in a brief or
other supporting documents. If, how-
ever, it is the applicant’s intention to
submit an issue that sets forth specific
principles and facts from a specific
cited decision, the following require-
ments apply with respect to applica-
tions received on or after November
27, 1982,

(A) The issue must be set forth or
expressly incorporated in the “Appli-
cant’s Issue” portion of DD Form 293.
“(B) If an applicant’s issue cites a
prior decision (of the DRB, another
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Board, an agency, or a court), the ap-
plicant shall describe the specific prin-
ciples and facts that are contained in
the prior decision and explain the rel-
evance of cited matter to the appli-
cant’s case.

(C) To ensure timely consideration
of principles cited from unpublished
opinions (including decisions main-
tained by the Armed Forces Discharge
Review Board/Corrective Board Read-
ing Room), applicants must provide
the DRB with copies of such decisions
or of the relevant portion of the trea-
tise, manual, or similar source iIn
which the principles were discussed.
At the applicant’s request, such mate-
rials will be returned.

(D) If the applicant fails to comply
with the requirements in paragraphs
(a)4)iv) (A), (B), and (C), the deci-
sional document shall note the defect,
and shall respond to the issue without
regard to the citation.

(8) Identification by the DRB aof
13sues submiltted by an applicant. The
applicant’s issues shall be identified in
accordance with this section after a
review of the materials noted under
paragraph (c)(4), is made.

(1) Issues on DD Form 293. The DRB
shall consider all items submitted as
issues by an applicant on DD Form
293 (or incorporated therein) in ac-
cordance with paragraph (a)(4){).
With respect to applications submitted
before November 27, 1982, the DRB
shall consider all issues clearly and
specifically stated in accordance with
the rules in effect at the time of the
submission.

(i1) Amendment of issues. The DRB
shall not request or instruct an appli-
cant to amend or.withdraw any matter
submitted by the applicant. Any
amendment or withdrawal of an issue
by an applicant shall be confirmed in
writing by the applicant. Nothing in
this provision:

(A) Limits the DRB’s authority to
question an applicant as to the mean-
ing of such matter;

(B) Precludes the DRB from devel-
oping decisional issues based upon
such questions;

(C) Prevents the applicant from
amending or withdrawing such matter
any time before the DRB closes the
review process for deliberation; or

(D) Prevents the DRB from present-
ing an applicant with a list of pro-
posed decisional issues and written in-
formation concerning the right of the
applicant to add to, amend, or with-
draw the applicant’s submission. The
written information will state that the
applicant’s decision to take such
action (or decline to do s0) will not be
used against the applicant in the con-
sideration of the case.

(lil) Additional 1issues identified
during a hearing. The following addi-
tional procedure shall be used during a
hearing in order to promote the
DRB’s understanding of an applicant’s
presentation. If, before closing the
case for deliberation, the DRB be-
lieves that an applicant has presented
an issue not listed on DD Form 293,
the DRB may so inform the applicant,
and the applicant may submit the
issue in writing or add additional writ-
ten issues at that time, This does not
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preclude the DRB from developing its
own decisional isgues.

(8) Notification of possible bar to
benefits. Written notification shall be
made to each applicant whose record
indicates a reason for discharge that
bars receipt of benefits under 38
U.8.C. 3103(a). This notification will

advise the applicant that separate.

action by the Board for Correction of
Military or Naval Records or the Vet-
erans Administration may confer eligi-
bility for VA benefits. Regarding the
bar to benefits based upon the 180
days consecutive unauthorized ab-
sence, the following applies:

(i) Such absence must have been in-
cluded as part of the basis for the ap-
plicant’'s discharge under other than
honorable conditions.

(il) Such absence is computed with-
out regard to the applicant’s normal
or adjusted expiration of term of serv-
ice.

(b) Conduct of reviews. (1) Members.
As designated by the Secretary con-
cerned, the DRB and its panels, if any,
shall consist of five members. One
member of the DRB shall be designat-
ed as the president and may serve as a
presiding officer. Other officers may
be designated to serve as presiding of-
ficers for DRB panels under regula-
tions prescribed by .the. Secretary con-
cerned.

(2) Locations. Reviews by a DRB
will be conducted in the NCR and
such other locations as designated by
the Secretary concerned.

(3) Types of review. An applicant,
upon request, is entitled to:

(1) Record review. A review of the
application, available service records,
and additional documents (if any) sub-
mitted by the applicant.

(i1) Hearing. A review involving an
appearance before the DRB by the ap-
plicant or counsel or representative (or
both).

(4) Applicant’s expenses. Unless oth-
erwise specified by law or regulation,
expenses incurred by the applicant,
witnesses, counsel or representative
will not be paid by the Department of
Defense.

(5) Withdrawal of application. An
applicant shall be permitted to with-
draw an application without prejudice
at any time before the scheduled
review.

(8) Failure to appear at a hearing or
respond to a scheduling mnotice. (i)
Except as otherwise authorized by the
Secretary concerned, further opportu-
nity for a hearing shall not be made
avallable in the following -circum-
stances to an applicant who has re-
quested a hearing:

(A) When the applicant has been
sent a letter containing the month and
location of a proposed hearing and
fails to make a timely response; or

(B) When the applicant, after being
notified by letter of the time and place
of the hearing, fails to appear at the
appointed time, either in person or by
representative, without having made a
prior, timely request for a continu-
ation, postponement, or withdrawal.

(1i) In such cases, the applicant shall
be deemed to have walived the right to
a hearing, and the DRB shall com-
plete its review of the discharge. Fur-
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ther request for a hearing shall not be

anted unless the applicant can dem-
onstrate that the failure to appear or
respond was due to circumstances
beyond the applicant’s control.

(1) Continuance and postponements.
(1) A continuance of a discharge review
hearing may be authorized by the
president of the DRB or presiding offi-
cer of the panel concerned, provided
that such continuance is of reasonable
duration and is essential to achieving a
full and fair hearing, When a proposal
for comtinuance is indefinite, the pend-
ing application shall be returned to
the applicant with the option to resub-
mit when the case is fully ready for
review.

(ii) Postponements of scheduled re-
views normally shall not be permitted
other than for demonstrated good and
sufficient reason set forth by the ap-
plicant in a timely manner, or for the
convenience of the government.

(8) Reconsideration. A discharge
review shall not be subject to reconsid-
eration except:

(1) When the only previous consider-
ation of the case was on the motion of
the DRB;

(li) When the original discharge
review did not involve a hearing and a
hearing is now desired, and the provi-
slons of paragraph (b)X6) of this sec-
tion do not apply;

(iii) When changes in discharge
policy are announced after an earlier
review of an applicant’s discharge, and
the new policy is made expressly retro-
active;

(iv) When the DRB determines that
policies and procedures under which
the applicant was diascharged differ in
material respects from policles and
procedures currently applicable on a
Service-wide basis to discharges of the
type under consideration, provided
that such changes in policies or proce-
dures represent a substantial enhance-
ment of the rights afforded a respond-
ent in such proceedings;

(v) When an individual is to be rep-
resented by a counsel or representa-
tive, and was not so represented in any
previous consideration of the case by
the DRB;

(vl) When the case was not previous-
ly considered under uniform standards
published pursuant to Pub. L. 95-126
and such application is made within 15
years after the date of discharge; or

(vii) On the basis of presentation of
new, substantial, relevant evidence not
available to the applicant at the time
of the original review. The decision
whether evidence offered by an appli-
cant in support of a request for recon-
sideration is in fact new, substantial,
relevant, and was not available to the
applicant at the time of the original
review will be based on a comparison
of such evidence with the evidence
considered in the previous discharge
review, If this comparison shows that
the evidence submitted would have
had a probable effect on matters con-
cerning the propriety or equity of the
discharge, the request for reconsider-
ation shall be granted.

(9) Availability of records and docu-
ments. (1) Before applying for dis-
charge review, potential applicants or
their designated representatives may
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obtain copies of their military person-
nel records by submitting a General
Services Administration Standard
Form 180, ‘“Request Pertaining to
Military Records,” to the National
Personnel Records Center (NPROC),
9700 Page Boulevard, St. Louis, MO
62132. Once the application for dis-
charge review (DD Form 283) is sub-
mitted, an applicant’s military records
are forwarded to the DRBs where
they cannot be reproduced. Submis-
sion of a request for an applicant’s
military records, including a request
under the Freedom of Information Act
(32 CFR Part 286) or Privacy Act (32
CFR Part 286a) after the DD Form
293 has been submitted, shall result
automatically in the temporary sus-
pension of processing of the applica-
tion for discharge review until the re-
quested records are sent to an appro-
priate location for copying, are copied,
and are returned to the headquarters
of the DRB. Processing of the applica-
tion shall then be resumed at what-
ever stage of the discharge review
process is practicable. Applicants are
encouraged to submit any request for
their military records before applying
for discharge review rather than after
submitting DD Form 293, to avoid
delays in processing of applications
and scheduling of reviews. Applicants
and their counsel also may examine
their military personnel records at the
site of their scheduled review before
the hearing. DRBs shall notify appli-
cants of the dates the records are
available for examination in their
standard scheduling information.

(ii) If the DRB is not authorized to
provide coples of documents that are
under the cognizance of another gov-
ernment department, office, or activi-
ty, applications for such information
must be made by the applicant to the
cognizant authority. The DRB shall
advise the applicant of the mailing ad-
dress of the government department,
office, or activity to which the request
should be submitted.

dii) If the official records relevant to
the discharge review are not avallable
at the agency having custody of the
records, the applicant shall be so noti-
fied and requested to provide such in-
formation and documents as may be
desired in support of the request for
discharge review. A period of not less
than 30 days shall be allowed for such
documents to be submitted. At the ex-
piration of this period, the review may
be conducted with information avail-
able to the DRB.

(iv) A DRB may take steps to obtain
additional evidence that is relevant to
the discharge under consideration
beyond that found in the official mili-
tary records or submitted by the appli-
cant, if a review of available evidence
suggests that it would be incomplete
without the additional information, or
when the applicant presents testimony
or documents that require additional
information to evaluate properly.
Such information shall be made avall-
able to the applicant, upon request,
with appropriate modifications regard-
ing classified material.

(A) In any case heard on request of
an applicant, the DRB shall provide
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the applicant and counsel or repre-
sentative, if any, at a reasonable time
before initiating the decision process,
a notice of the availability of all regu-
lations and documents to be consid-
ered in the discharge review, except
for documents in the official personnel
or medical records and any documents
submitted by the applicant. The DRB
shall also notify the applicant or coun-
sel or representative:

(1) Of the right to examine such
documents or to be provided with
copies of the documents upon request;

(2) Of the date by which such re-
quests must be received; and

(3) Of the opportunity to respond
within a reasonable period of time to
be set by the DRB.

(B) When necessary to acquaint the
applicant with the substance of a clas-
sified document, the classifying au-
thority, on the request of the DRB,
shall prepare a summary of or an ex-
tract from the document, deleting all
references to sources of information
and other matters, the disclosure of
which, in the opinion of the classify-
ing authority, would be detrimental to
the national security interests of the
United States. Should preparation of
such summary be deemed impractica-
ble by the classifying authority, infor-
mation from the -classified sources
shall not be considered by the DRB in
its review of the case.

(v) Regulations of a Military Depart-
ment may be obtained at many instal-
lations under the jurisdiction of the
Military Department concerned or by
writing to the following address: DA
Military Review Boards Agency, At-
tention: SFBA (Reading Room), Room
1E520, Washington, DC 20310.

(10) Recorder/Secretary or Assistant.
Such a person shall be designated to
assist in the functioning of each DRB
in accordance with the procedures pre-
scribed by the Secretary of the Mili-
tary Department concerned.

(11) Hearings. Hearings (including
hearing examinations) that are con-
ducted shall recognize the rights of
the individual to privacy. Accordingly,
presence at hearings of individuals
other than those required shall be lim-
ited to persons authorized by the Sec-
retary concerned or expressly request-
ed by the applicant, subject to reason-
able limitations based upon available
space. If, in the opinion of the presid-
ing officer, the presence of other indi-
viduals could be prejudicial to the in-
terests of the applicant or the govern-
ment, hearings may be held in closed
session.

(12) Evidence and testimony. (1) The
DRB may consider any evidence ob-
tained in accordance with this part.

(ii) Formal rules of evidence shall
not be applied in DRB proceedings.
The presiding officer shall rule on
matters of procedure and shall ensure
that reasonable bounds of relevancy
and materiality are maintained in the
taking of evidence and presentation of
witnesses. .

(iii) Applicants undergoing hearings
shall be permitted to make sworn or
unsworn statements, if they so desire,
or to introduce witnesses, documents,
or other information on their behalf,




at no expense to the Department of
Defense.

(iv) Applicants may also make oral
or written arguments personally or
through counsel or representatives.

(v) Applicants who present sworn or
unswarn statements and witnesses
may be questioned by the DRB. All
testimony shall be taken under oath
or affirmation unless the applicant
specifically requests to make an uns-
worn statement.

(vi) There is a presumption of regu-
larity in the conduct of governmental
affairs. This presumption can be ap-
plied in any review unless there is sub-
stantial credible evidence to rebut the
presumption.

(¢) Decision process. (1) The DRB or
the DRB panel, as appropriate, shall
meet in plenary session to review dis-
charges and exercise its discretion on a
case-by-case basis in applying the
standards set forth in § 70.9.

(2) The presiding officer is responsi-
ble for the conduct of the discharge
review. The presiding officer shall con-
vene, recess, and adjourn the DRB
panel as appropriate and shall main-
tain an atmosphere of dignity and de-
corum at all times. -

(3) Each DRB member shall act
under oath or affirmation requiring
careful, objective consideration of the
application. DRB members are respon-
sible for eliciting all facts necessary
for a full and fair hearing. They shall
consider all information presented to
them by the applicant. In addition,
they shall consider available Military
Service and health records, together
with other records that may be in the
files of the Military Department con-
cerned and relevant to the Issues
before the DRB, and any other evi-
dence obtained in accordance with this
part.

(4) The DRB shall identify and ad-
dress issues after a review of the fol-
lowing material obtained and present-
ed in accordance with this part and
the implementing instructions of the
DRB: Available official records, docu-
mentary evidence submitted by or on
behalf of an applicant, presentation of
a8 hearing examination, testimony by
or on behalf of an applicant, oral or
written arguments presented by or on
behalf of an applicant, and any other
relevant evidence.

(5) If an applicant who has request-
ed a hearing does not respond to a no-
tification letter or does not appear for
a scheduled hearing, the DRB may
complete the review on the basis of
material previously submitted.

(8) Application of standards. (1)
When a DRB determines that an ap-
plicant’s discharge was Improper
(§70.9(b)), the DRB will determine
which reason for discharge should
have been assigned based upon the
facts and circumstances before the dis-
charge authority, including the Serv-
ice regulations governing reasons for
discharge at the time the applicant
was discharged. Unless it is also deter-
mined that the discharge was inequita-
ble (§70.9(c)), the provisions as to
characterization in the regulation
under which the applicant should
have been discharged will be consid-
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ered in determining whether further

relief is warranted.

(ii) When the DRB determines that
an applicant’s discharge was Inequita-
ble (see § 70.9(c)), any change will be
based on the evaluation of the appli-
cant's overall record of service and rel-
evant regulations of the Military Serv-
ice of which the applicant was a
member,

(7) Voting shall be conducted in
closed session, a majority of the five
members’ votes constituting the DRB
decision. Voting procedures shall be
prescribed by the Secretary of the
Military Department concerned.

(8) Details of closed session delibera-
tions of a DRB are privileged informa-
tion and shall not be divuiged.

(9) There is no requirement for a
statement of minority views in the
event of a split vote. The minority,
however, may submit a brief state-
ment of its views under procedures es-
tablished by the Secretary concerned.

(10) DRBs may request advisory
opinions from staff officers of their
Military Departments. These opinions
are advisory in nature and are not
binding on the DRB in its decision-
making process.

(11) The preliminary determinations
required by 38 U.S.C. 3103(e) shall be
made upon majority vote of the DRB
concerned on an expedited basis. Such
determination shall be based upon the
standards set forth in §70.9 of this
part.

(12) The DRB shall: (i) Address {tems
submitted as issues by the applicant
under paragraph (d) of this section;

(ii) Address decisional issues under
paragraph (e) of this section; and

(1il) Prepare a decisional document
in accordance with paragraph (h) of
this section.

(d) Response to items submilled as
issues by the applicant—(1) General
guidance. (i) If an issue submitted by
an applicant contains two or more
clearly separate issues, the DRB
should respond to each issue under
the guidance of this paragraph as if it
had been set forth separately by the
applicant.

(il) If an applicant uses a “building
block” approach (that is, setting forth
a series of conclusions on issues that
lead to a single conclusion purportedly
warranting a change in the applicant’s
discharge), normally there should be a
separate response to each issue.

(iil) Nothing in this paragraph pre-
cludes the DRB from making a single
response to multiple issues when such
action would enhance the clarity of
the decisional document, but such re-
sponse must reflect an adequate re-
sponse to each separate issue.

(2) Decisional issues. An item sub-
mitted as an issue by an applicant in
accordance with this part shall be ad-
dressed as a decisional issue under
paragraph (e), in the following circum-
stances:

(1) When the DRB decides that a
change in discharge should be grant-
ed, and the DRB bases its decision in
whole or in part on the applicant's
issue; or

(ii) When the DRB does not provide
the applicant with the full change in
discharge requested, and the decision
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is based in whole or in part on the
DRB’s disagreement on the merits
with an issue submitted by the appli-
cant.

(3) Response to items not addressed
as decisional issues. (i) If the appli-
cant receives the full change in dis-
charge requested (or a more favorable
change), that fact shall be noted and
the basis shall be addressed as a deci-
sional issue. No further response is re-
quired to other issues submitted by
the applicant.

(il) If the applicant does not receive
the full change in discharge requested
with respect to either the character of
or reason for discharge (or both), the
DRB shall address the items submit-
ted by the applicant under paragraph
(e) of this section (decisional issues)
unless one of the following responses
is applicable:

(A) Duplicale issues. The DRB may
state that there is a full response to
the issue submitted by the applicant
under a specified decisional issue, This
response may be used only when one
issue clearly duplicates another or the
issue clearly requires discussion in con-
junction with another issue.

(B) Citations without principles and
JSacts. The DRB may state that the ap-
plicant's {ssue, which consists of a cita-
tion to a decision without setting forth
any principles and facts from the deci-
sion that the applicant states are rele-
vant to the applicant’s case, does not
comply with the requirements of para-
graph (a)(4)(iv)(A).

(C) Unclear issues. The DRB may
state that it cannot respond to an item
submitted by the applicant as an issue
because the meaning of the item is un-
clear. An issue is unclear if it cannot
be understood by a reasonable person
familiar with the discharge review
process after a review of the materials
considered under paragraph (c)(4) of
this section.

(D) Nonspecific issues, The DRB
may state that it cannot respond to an
item submitted by the applicant as an
issue because it is not specific. A sub-
mission is considered not specific if a
reasonable person familiar with the
discharge review process after a review
of the materials considered under
paragraph (c)(4) of this section,
cannot determine the relationship be-
tween the applicant’s submission and
the particular circumstances of the
case, This response may be used only
if the submission is expressed in such
general terms that no other response
is applicable, For example, if the DRB
disagrees with the applicant as to the
relevance of matters set forth in the
submission, the DRB normally will set
forth the nature of the disagreement
under the guidance in paragraph (e) of
this section, with respect to decisional
issues, or it will reject the applicant’s
position on the basis of paragraphs
(d)(3)(1i)(A) or (d)(3i1)(B) of this sec-
tion. If the applicant’s submission is so
general that none of those provisions
is applicable, then the DRB may state
that it cannot respond because the
item is not specific.

(e) Decisional issues. (1) General.
Under the guidance in this section, the
decisional document shall discuss the
issues that provide a basis for the deci-
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ston whether there should be a change
in the character of or reason for dis-
charge. In order to enhance clarity,
the DRB should not address matters
other than issues relied upon in the
decision or raised by the applicant.

(1) Partial change. When the deci-
sion changes a discharge, but does not
provide the applicant with the full
change in discharge requested, the
decisional document shall address
both the issues upon which change is
granted and the issues upon which the
DRB denies the full change requested.

(il1) Relationship of issue to charac-
ter of or reason for discharge. General-
ly, the decisional document should
specify whether a decisional issue ap-
plies to the character of or reason for
cant’s case. If the change in discharge
does not constitute the full change re-
quested by the applicant, the reasons
for not giving the full change request-
ed shall be discussed under the guid-
ance in paragraph (e)(8) of this sec-
tion.

(8) Denial of the full change in dis-
charge requested. issues of equity. (i) If
the DRB rejects the applicant’s posi-
tion on an issue of equity, or if the de-
cision otherwise provides less than the
full change in discharge requested by
the applicant, the decisional document
shall note that conclusion.

(ii) The DRB shall list reasons for
{ts conclusion on each issue of equity
under the following guidance:

(A) If a reason is based in whole or
in part upon a regulation, statute, con-
stitutional provision, judicial determi-
nation, or other source of law, the
DRB shall cite the pertinent source of
law and the facts in the record that
demonstrate the relevance of the
source of law to the exercise of discre-
tion on the issue of equity in the appli-
cant's case. .

(B) If a reason is based in whole or
in part on a determination as to the
occurrence or nonoccurrence of an
event or circumstance, including a
factor required by applicable Service
regulations to be considered for deter-
mination of the character of and
reason for the applicant’s discharge,
the DRB shall make a finding of fact
for each such event or circumstance.

(1) For each such finding, the deci-
sional document shall list the specific
source of the information relied upon.
This may include the presumption of
regularity in appropriate cases. If the
information is listed in the service
record section of the decisional docu-
ment, a citation is not required.

(2) If a finding of fact is made after
consideration of contradictory evi-
dence in the record (including infor-
mation cited by the applicant or other-
wise identified by members of the
DRB), the decisional document shall
set forth the conflicting evidence and
explain why the information relied
upon was more persuasive than the in-
formation that was rejected. If the
presumption of regularity is cited as
the basis for rejecting such informa-
tion, the decisional document shall set
forth the basis for relying on the pre-
sumption of regularity and explain
why the contradictory evidence was in-
sufficient to overcome the presump-
tion. In an appropriate case, the expla-
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nation as to why the contradictory evi-
dence was insufficient to overcome the
presumption of regularity may consist
of a statement that the applicant
falled to provide sufficient corroborat-
Ing evidence, or that the DRB did not
find the applicant’s testimony to be
sufficlently credible to overcome the
presumption.

(C) If the DRB disagrees with the
position of the applicant on an issue of
equity, the following guidance applies
in addition to the guidance in para-
graphs (e)6)ii) (A) and (B) of this
section:

(1) The DRB may reject the appli-
cant’s position by explaining why it
disagrees with the principles set forth
in the applicant’s issue (including
principles derived from cases cited by
the applicant in accordance with para-
graph (a)(4)(iv) of this section).

(2) The DRB may reject the appli-
cant's position by explaining why the
principles set forth in the applicant’s
issue (including principles derived
from cases cited by the applicant) are
not relevant to the applicant’s case.

(3) The DRB may reject an appli-
cant’s position by explaining why the
applicant's issue is not a matter upon
which the DRB grants a change in dis-
charge as a matter of equity. When
the applicant indicates that the issue
is to be considered in conjunction with
other specified issues, the explanation
will address all such specified issues.

(4) The DRB may reject the appli-
cant’s position on the grounds that
other specified factors in the case pre-
clude granting relief, regardless of
whether the DRB agreed with the ap-
plicant’s position.

(5) If the applicant takes the posi-
tion that the discharge should be
changed as a matter of equity because
of an alleged error in a record associat-
ed with the discharge, and the record
has not been corrected by the organi-
zation with primary responsibility for
corrective action, the DRB may re-
spond that it will presume the validity
of the record in the absence of such
corrective action. However, the DRB
will consider whether it should exer-
cise its equitable powers to change the
discharge on the basis of the alleged
error. If it declines to do so, it shall ex-
plain why the applicant’s position did
not provide a sufficient basis for the
change in the discharge requested by
the applicant.

(D) When the DRB concludes that
aggravating factors outweigh mitigat-
ing factors, the DRB must set forth
reasons such as the seriousness of the
offense, specific circumstances sur-
rounding the offense, number of of-
fenses, lack of mitigating circum-
stances, or similar factors. The DRB is
not required, however, to explain why
it relied on any such factors unless the
applicability or weight of such a factor
is expressly raised as an issue by the
applicant.

(E) If the applicant has not submit-
ted any issues and the DRB has not
otherwise relied upon an issue of
equity for a change in discharge, the
decisional document shall contain a
statement to that effect, and shall

-note that the major factors upon
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which the discharge was based are set
forth in the service record portion of
the decisional document.

(f) The recommendation of the DRB
President—(1) General. The president
of the DRB may forward cases for
consideration by the Secretarial Re-
viewing Authority (SRA) under rules
established by the Secretary con-
cerned. There is no requirement that
the President submit a recommenda-
tion when a case is forwarded to the
SRA. If the president makes a recom-
mendation with respect to the charac-
ter of or reason for discharge, howev-
er, the recommendation shall be pre-
pared under the guidance in para-
graph (£)(2) of this section.

(2) Format for recommendation. If a
recommendation is provided, it shall
contain the president’s views whether
there should be a change in the char-
acter of or reason for discharge (or
both). If the president recommends
such a change, the particular change
to be made shall be specified. The ree-
ommendation shall set forth the presi-
dent’s position on decisional issues and
issues submitted by the applicant
under the following guidance:

(i) Adoption of the DRB’s decisional
document. The recommendation may
state that the president has adopted
the decisional document prepared by
the majority. The president shall
ensure that the decisional document
meets the requirements of this section.

(ii) Adoption of the specific state-
ments from the majority. If the Presi-
dent adopts the views of the majority
only In part, the recommendation
shall cite the specific matter adopted
from the majority. If the president
modifies a statement submitted by the
majority, the recommendation shall
set forth the modification.

(iii) Response to issues not included
in matter adopted from the majority.
The recommendation shall set forth
the following if not adopted in whole
or in part from the majority: '

(A) The issues on which the presi-
dent’s recommendation is based. Each
such decisional issue shall be ad-
dressed by the president under para-
graph (e) of this section,

(B) The president's response to
items submitted as issues by the appli-
cant under paragraph (d) of this sec-
tion,

(C) Reasons for rejecting the conclu-
sions of the majority with respect to
decisional issues which, if resolved in
the applicant’s favor, would have re-
sulted in greater relief for the appli-
cant than that afforded by the presi-
dent’'s recommendation. Suh issues
shall be addressed under the principles
in paragraph (e) of this section.

(g) Secretarial reviewing authority
(SRA)—(1) Review by the SRA. The
Secretarial Reviewing Authority
(SRA) iIs the Secretary concerned or
the official to whom Secretary’s dis-
charge review suthority has been dele-
gated.

(i) The SRA may review the follow-
ing types of cases before issuance of
the final notification of a decision:

(A) Any specific case in which the
SRA has an interest.

(B) Any specific case that the presi-




dent of the DRB believes is of signifi-
cant interest to the SRA.

(il) Cases reviewed by the SRA shall
be considered under the standards set
forth in § 70.9.

(2) Processing the decisional docu-
ment. (i) The decisional document
shall be transmitted by the DRB presi-
dent under paragraph (e) of this sec-
tion. ‘

(li) The following guidance applies
to cases that have been forwarded to
the SRA except for cases reviewed on
the DRB’s own motion without the
participation of the applicant or the
applicant’s counsel:

(A) The applicant and counsel or
representative, if any, shall be provid-
ed with a copy of the proposed deci-
sional document, including the DRB
president’'s recommendation to the
SRA, if any. Classified information
shall be summarized.

(B) The applicant shall be provided
with a reasonable period of time, but
not less than 25 days, to submit to the
SRA a rebuttal. An issue in rebuttal

consists of a clear and specific state-

ment by the applicant in support of or
in opposition to the statements of the
DRB or DRB president on decisional
issues and other clear and specific
issues that were submitted by the ap-
plicant in accordance with paragraph
(a)(4)(i) of this section. The rebuttal
shall be based solely on matters in the
record before when the DRB closed
the case for deliberation or in the
president’s recommendation.

(3) Review of the decisional docu-
ment. If corrections in the decisional
document are required, the decisional
document shall be returned to the
DRB for corrective action. The cor-
rected decisional document shall be
sent to the applicant (and counsel, if
any), but a further opportunity for re-
buttal is not required unless the cor-
rection produces a different result or
includes a substantial change in the
discussion by the DRB (or DRB presi-
dent) of the issues raised by the ma-
jority or the applicant.

(4) The Addendum of the SRA, The
decision of the SRA shall be in writing
and shall be appended as an adden-
dum to the decisional document under
the guidance in this subsection.

(i) The SRA’s decision. The adden-
dum shall set forth the SRA’s decision
whether there will be a change in the
character of or reason for discharge
(or both); if the SRA concludes that a
change is warranted, the particular
change to be made shall be specified.
If the SRA adopts the decision recom-
mended by the DRB or the DRB presi-
dent, the decisional document shall
contain a reference to the matter
adopted.

(i) Discussion of issues. In support
of the SRA’s decision, the addendum
shall set forth the SRA’s position on
decisional issues, items submitted as
issues by an applicant in accordance
with paragraph (a)(4)(1) of this sec-
tion, and issues raised by the DRB and
the DRB president in accordance with
the following guidance:

(A) Adoption of the DRB president’s
recommendation. The addendum may
state that the SRA has adopted the
DRB president’s recommendation. °

I
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(B) Adoption of the DRB’s propo‘sed‘

decisional document. The addendum
may state that the SRA has adopted
the proposed decisional document pre-
pared by the DRB.

(C) Adoption of specific statements
Sfrom the majority or the DRB presi-
dent. If the SRA adopts the views of
the DRB or the DRB president only in
part, the addendum shall cite the spe-
cific statements adopted. If the SRA
modifies a statement submitted by the
DRB or the DRB president, the ad-
dendum shall set forth the modifica-
tion.

(D) Response to issues not included
in matter adopted from the DRB or the
DRB president. The addendum. shall
set forth the following if not adopted
in whole or in part from the DRB or
the DRB president:

(1) A list of the issues on which the
SRA’'s decision is based. Each such
decisional issue shall be addressed by
the SRA under paragraph (e) of this
section. This includes reasons for re-
jecting the conclusion of the DRB or
the DRB president with respect to
decisional issues which, if resolved in
the applicant’s favor, would have re-
sulted in change to the discharge more
favorable to the applicant than that
afforded by the SRA’s decision. Such
issues shall be addressed under the
principles in paragraph (e) of this sec-
tion.

(2) The SRA’s reaponse to items sub-
mitted as issues by the applicant
under paragraph (d) of this section.

(ill) Response to the rebuttal (A) If
the SRA grants the full charnge in dis-
charge requested by the applicant (or
a more favorable change), that fact
shall be noted, the decisional issues
shall be addressed under paragraph
(e) of this section, and no further re-
sponse to the rebuttal is required.

(B) If the SRA does not grant the
full change in discharge requested by
the applicant (or a more favorable
change), the addendum shall list each
issue in rebuttal submitted by an ap-
plicant in accordance with this section,
and shall set forth the response of the
SRA under the following guidance:

(1) If the SRA rejects an issue in re-
buttal, the SRA may respond in ac-
cordance with the principles in para-
graph (e) of this section.

(2) If the matter adopted by the
SRA provides a basis for the SRA's re-
jection of the rebuttal material, the
SRA may note that fact and cite the
specific matter adopted that responds
to the issue in rebuttal,

(3) If the matter submitted by the
applicant does not meet the require-
ments for rebuttal material in para-
graph (b)(2)(1iX(B) of this section.

(iv) Index entries. Appropriate index
entries shall be prepared for the
SRA's actions for matters that are not
adopted from the DRB’s proposed
decisional document.

(h) The decisional document, A deci-
slonal document shall be prepared for
each review. At a minimum, this docu-
ment shall contain:

(1) The circumstances and character
of the applicant’s service as extracted
from available service records, includ-
ing health records, and information
provided by other Government au-
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thorities or the applicant, such as, but
not limited to:

(1) Information concerning the dis-
charge at issue in the review, includ-
ing:

(A) Date (YYMMDD) of discharge.

(B) Character of discharge.

(C) Reason for discharge.

(D) The specific regulatory author-
ity under which the discharge was
issued.

(1i) Date (YYMMDD) of enlistment.

(iii) Period of enlistment.

(lv) Age at enlistment.

(v) Length of service.

(vil) Periods of unauthorized absence.

(vii) Conduct and efficiency ratings
(numerical or narrative).

(viii) Highest rank received.

(ix) Awards and decorations.

(x) Educational level.

(xi) Aptitude test scores.

(xii) Incidents of punishment pursu-
ant to Article 15, Uniform Code of
Military Justice (including nature and
date (YYMMDD) of offense or punish-
ment).

(xiii) Convictions by court-martial.

(xiv) Prior military service and type
of discharge recelved.

(2) A list of the type of documents
submitted by or on behalf of the appli-
cant (including a written brief, letters
of recommendation, affidavits con-
cerning the circumstances of the dis-
charge, or other documentary evi-
dence), if any.

(3) A statement whether the appli-
cant testified, and a list of the type of
witnesses, if any, who testified on
behalf of the applicant.

(4) A notation whether the applica-
tion pertained to the character of dis-
charge, the reason for discharge, or
both,

(6) The DRB's conclusions on the

following:

(i) Whether the character of or
reason for discharge should be
changed.

(ii) The specific changes to be made,
if any.

(6) A list of the items submitted as
issues on DD Form 293 or expressly in-
corporated therein and such other
items submitted as issues by the appli-
cant that are identified as inadvertent-
ly omitted under paragraph
(a)4)(iXD) of this section. If the
issues are listed verbatim on DD Form
293, a copy of the relevant portion of
the Form may be attached. Issues that
have been withdrawn or modified with
the consent of the applicant need not
be listed.

(7) The response to the items sub-
mitted as issues by the applicant
under the guidance in paragraph (d)
of this section.

(8) A list of decisional issues and a
discussion of such issues under the
guidance in paragraph (e) of thia sec-
tion.

(9) Minority views, if any, when au-
thorized under rules of. the Military
Department concerned.

(10) The recommendation of the
DRB president when required by para-
graph (f) of this section.

(11) The addendum of the SRA
when required by paragraph (g) of
this section.




(12) Advisory opinions, including
those containing factual information,
when such opinions have been relied
upon for final decision or have been
accepted as a basis for rejecting any of
the applicant’s issues. Such advisory
opinions or relevant portions thereof
that are not fully set forth in the dis-
cussion of decisional issues or other-
wise in response to items submitted as
issues by the application shall be in-
corporated by reference. A copy of
opinions Incorporated by reference

shall be appended to the decision and’

included in the record of proceedings.

(13) A record of the voting, includ-
ing:

(1) The number of votes for the
DRB’'s decision and the number of
votes in the minority, if any.

(1i) The DRB member’s names (last
name, first name, M.1.) and votes. The
copy provided to the applicant may
substitute a statement that the names
and votes will be made available to the
applicant at the applicant’s request.

(14) Index entries for each decisional
issue under appropriate categories
1isted in the index of decisions.

(15) An authentication of the docu-
ment by an appropriate official.

(1) Issuance of decisions following
discharge review. The applicant and
counsel or representative, if any, shall
be provided with a copy of the deci-
sional document and of any further
action in review. The applicant (and
counsel, if any) shall be notified of the
avallability of the complaint process
under § 70.10. Final notification of de-
cisions shall be issued to the applicant
with a copy to the counsel or repre-
sentative, if any, and to the Military
Service concerned.

(1) Notification to applicants, with
copies to counsel or representatives,
shall normally be made through the
U.S. Postal Service. Such notification
shall consist of a notification of decl-
sion, together with a copy of the deci-
sional document.

(2) Notification to the Military Serv-
ices shall be for the purpose of appro-
priate action and inclusion of review
matter in personnel records. Such no-
tification shall bear appropriate certi-
fication of completeness and accuracy.

(3) Actions on review by superior au-
thority, when occurring, shall be pro-
vided to the applicant and counsel or
representative in the same manner as
the notification of the review decision.

(j) Record of DRB proceedings. (1)
When the proceedings in any review
have been concluded, a record thereof
will be prepared. Records may include
written records, electromagnetic
records, videotape recordings, or a
combination thereof.

(2) At a minimum, the record will in-
clude the following:

(i) The application for review;

(i1) A record of the testimony In ver-
batim, summarized, or recorded form
at the option of the DRB concerned;

(iil) Documentary evidence or copies
thereof, considered by the DRB other
than the Military Service record;

(iv) Briefs and arguments submitted
by or on behalf of the applicant;

(v) Advisory opinions considered by
the DRB, if any;
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(vi) The findings, conclusions, and

reasons developed by the DRB;

(vii) Notification of the DRB’s dect-
sion to the cognizant custodian of the
applicant’s records, or reference to the
notification document;

(viil) Minority reports, if any;

(ix) A copy of the decisional docu-
ment.

(k) Final disposition of the Record of
Proceedings. The original record of
proceedings and all appendices thereto
shall in all cases be incorporated in
the Military Service record of the ap-
plicant and the Military Service record
shall be returned to the custody of the
appropriate records holding facllity. If
a portion of the original record of the
proceedings cannot be stored with the
Military Service record, the Military
Service record shall contain a notation
as to the place where the record is
stored. Other copies shall be filed and
disposed of in accordance with appro-
priate Military Service regulations.

(1) Availability of Discharge Review
Board documents for inspection and
copying. (1) A copy of the decisional
document prepared in accordance with
paragraph (d) of this section shall be
made available for public inspection
and copying promptly after a notice of
final decision is sent to the applicant.

(2) To prevent a clearly unwarranted
invasion of personal privacy, identify-
ing details of the applicant and other
persons will be deleted from docu-
ments made available for public in-
spection and copying.

(i) Names, addresses, social security
numbers, and Military Service num-
bers must be deleted. Written justifi-
cation shall be made for all other dele-
tions and shall be available for public
inspection,

(ii) Each DRB shall ensure that
there is a means for relating a deci-
sional document number to the name
of the applicant to permit retrieval of
the applicant’s records when required
in processing a complaint under
§70.10. ]

(3) Any other privileged or classified
material contained in or appended to
any documents required by this Part
to be furnished the applicant and
counsel or representative or made
avallable for public inspection and
copying may be deleted therefrom
only if a written statement of the basis
for the deletions is provided the appli-
cant and counsel or representative and
made available for public inspection.
It is not intended that the statement
be so detailed as to reveal the nature
of the withheld material.

(4) DRB documents made available
for public inspection and copying shall
be located in the Armed Forces Dis-
charge Review/Correction Board
Reading Room. The documents shall
be indexed In a usable and concise
form so as to enable the public, and
those who represent applicants before

: the DRBs, to isolate from all these de-

cisions that are indexed, those cases
that may be similar to an applicant’s
case and that indicate the circum-
stances under or reasons for (or both)
which the DRB or the Secretary con-
cerned granted or denied relief.

(1) The reading file index shall in-

‘clude, in addition to any other items
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determined by the DRB, the case
number, the date, character of, reason
and authority for the discharge. It
shall also include the decisions of the
DRB and reviewing authority, if any,
and the issues addressed in the state-
ment of findings, conclusions, and rea-
sons.

(ii) The index shall be maintained at
selected permanent locations through-
out the United States. This ensures
reasonable availability to applicants at
least 30 days before a traveling panel
review. A list of these locations shall
be published in the FEDERAL REGISTER
by the Department of the Army. The
index shall also be made available at
sites selected for traveling panels or
hearing examinations for such periods
as the DRB or a hearing examiner is
present and in operation. An applicant
who has requested a traveling panel
review or a hearing examination shall
be advised in the notice of such review
of the permanent index locations.

(ili) The Armed Forces Discharge
Review/Correction Board Reading
Room shall publish indexes quarterly
for all DRBs. All DRBs shall be re-
sponsible for timely submission to the
Reading Room of individual case in-
formation required for update of the
indexes. In addition, all DRBs shall be
responsible for submission of new
index categories based upon published
changes in policy, procedures, or
standards. These indexes shall be
avallable for public inspection or pur-
chase (or both) at the Reading Room.
When the DRB has accepted an appli-
cation, information concerning the
availability of the index shall be pro-
vided in the DRB’s response to the ap-
plication.

(iv) Copies of decisional documents
will be provided to individuals or orga-
nizations outside the NCR in response
to written requests for such docu-
ments. Although the Reading Room
shall try to make timely responses to
such requests, certain factors such as
the length of a request, the volume of
other pending requests, and the
impact of other responsibilities of the
staff assigned to such duties may
cause some delays. A fee may be
charged for such documents under ap-
propriate DoD and Department of the
Army directives and regulations. The
manual that accompanies the index of
decisions shall notify the public that if
an applicant indicates that a review is
scheduled for a specific date, gn effort
will be made to provide requested deci-
sional documents before that date,
The individual or organization will be
advised if that cannot be accom-
plished.

(v) Correspondence relating to mat-
ters under the cognizance of the Read-
ing Room (including requests for pur-
chase of indexes) shall be addressed
to: DA Military Review Boards
Agency, Attention: SFBA (Reading
Room), Room 1E520, The Pentagon,
Washington, DC 20310.

(m) Privacy Act information. Infor-
mation protected under the Privacy
Act 18 involved in the discharge review
functions. The provisions of Part 286a
of this title shall be observed through-
out the processing of a request for
review of discharge or dismissal.




(n) Information requirement. Each
Military Department shall provide the
Deputy Assistant Secretary of Defense
(Military Personnel and Force Man-
agement) DASD (MP&FM), Office of
the ASD (MRA&L), with a semiannu-
al report of discharge review actions in
accordance with § 70.11.

(47 FR 37785, Aug. 26,.1982, as amended at
48 FR 9855, Mar. 9, 1883; 48 FR 36644, Aug.
5, 10831

§70.9 Discharge review standards. .

(a) Objective of review. The objec-
tive of a discharge review is to exam-
ine the propriety and equity of the ap-
plicant’s discharge and to effect
changes, If necessary, The standards
of review and the underlying factors
that aid in determining whether the
standards are met shall be historically
consistent with criteria for determin-
ing honorable service. No factors shall
be established that require automatic
change or denial of a change in dis-
charge. Neither a DRB nor the Secre-
tary of the Military Department con-
cerned shall be bound by any method-
ology of weighting of the factors in
reaching a determination. In each
case, the DRB or the Secretary of the
Military Department concerned shall
give full, fair, and impartial consider-
ations to all applicable factors before
reaching a decision. An applicant may
not rceive a leas favorable discharge
than that issued at the time of separa-
tion. This does not preclude correction
of clerical errors.

(b) Propriety.- (1) A discharge shall
be deemed proper unless, in the course
of discharge review, it is determined
that:

(1) There exists an error of fact, law,
procedure, or discretion assoclated
with the discharge at the time of issu-
ance; and that the rights of the appli-
cant were prejudiced thereby (such
error shall constitute prejudicial error
if there is substantial doubt that the
discharge would have remained the
same if the error had not been made);
or

) A change in policy by the Mili-
tary Service of which the applicant
was 8 member, made expressly retro-
active to the type of discharge under
consideration, requires a change in the
discharge.

(2) When a record associated with .

the discharge at the time of issuance
involves a matter in which the pri-
mary responsibility for corrective
action rests with another organization
(for example, another Board, agency,
or court), the DRB will recognize an
error only to the extent that the error
has been corrected by the organization
with primary responsibility for cor-
recting the record.

(3) The primary function of the
DRB is to exercise its discretion on
issues of equity by reviewing the indi-
vidual merits of each application on a
case-by-case basis. Prior decisions in
which the DRB exercised its discre-
tion to change a discharge based on
issues of equity (including the factors
cited in such decisions or the weight
given to factors in such decisions) do
not bind the DRB in its review of sub-
sequent cases because no two cases
present the same issues of equity.
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(4) The following applies to appli- -

cants who received less than fully
Honorable administrative discharges
because of their civillan misconduct
while in an inactive reserve component
and who were discharged or had their
discharge reviewed on or after April
20, 1971: the DRB shall either rechar-
acterize the discharge to Honorable
without any additional proceedings or
additional proceedings shall be con-
ducted in accordance with the Court’s
Order of December 3, 1981, In Wood v.
Secretary of Defense to determine
whether proper grounds exist for the
fssuance of a less than Honorable dis-
charge, taking into account that;

(1) An Other than Honorable (for-
merly undesirable) Discharge for an
inactive reservist can only be based
upon civilian misconduct found to
‘have affected directly the perform-
ance of military duties;

(i) A General Discharge for an inac-
tive reservist can only be based upon
civilian misconduct found to have had
an adverse impact on the overall effec-
tiveness of the military, including mili-
tary morale and efficiency.

(¢) Equity. A discharge shall be
deemed to be equitable unless:

(1) In the course of a discharge
review, it is determined that the poli-
cles and procedures under which the
applicant was discharged differ in ma-
terial respects from policies and proce-
dures currently applicable on a Serv-
ice-wide basis to discharges of the type
under consideration provided that:

(i) Current policies or procedures
represent a substantial enhancement
of the rights afforded a respondent in
such proceedings; and

(i) There is substantial doubt that
the applicant would have received the
same discharge If relevant current
policies and procedures had been avail-
able to the applicant at the time of
the discharge proceedings under con-
sideration.

(2) At the time of issuance, the dis-
charge was inconsistent with stand-
ards of discipline in the Military Serv-
ice of which the applicant was a
member.

(3) In the course of a discharge
review, it is determined that relief is
warranted based upon consideration of
the applicant’s service record and
other evidence presented to the DRB
viewed in conjunction with the factors
listed in this section and the regula-
tions under which the applicant was
discharged, even though the discharge
was determined to have been other-
wise equitable and proper at the time
of issuance. Areas of consideration in-
clude, but are not limited to:

(1) Quality of service, as evidenced
by factors such as:

(A) Service history, including date of
enlistment, period of enlistment, high-
est rank achieved, conduct or efficien-
cy ratings (numerical or narrative);

(B) Awards and decorations;

(C) Letters of commendation or rep-
rimand;

(D) Combat service;

(E) Wounds received in action;

(F) Records of promotions and de-
motions;
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(G) Level of responsibility at which
the applicant served;

(H) Other acts of merit that may not
have resulted in a formal recognition
through an award or commendation;

(I’ Length of service during the serv-
ice period which is the subject of the
discharge review,;

(J) Prior military service and type of
discharge received or outstanding
postservice conduct to the extent that
such matters provide a basis for a
more thorough understanding of the
performance of the applicant during
the period of service which is the sub-
ject of the discharge review;

(K) Convictions by court-martial;

(L) Records of nonjudicial punish-
ment;

(M) Convictions by civil authorities
while a member of the Service, reflect-
ed in the discharge proceedings or oth-
erwise noted in military service
records;

(N) Records of periods of unauthor-
ized absence;

(O) Records relating to a discharge
instead of court-martial.

(ii) Capability to serve, as evidenced
by factors such as:

(A) Total capabilities, This includes
an evaluation of matters, such as age,
educational level, and aptitude scores.
Consideration may also be glven
whether the individual met normal
military standards of acceptability for
military service and similar indicators
of an individual’s ability to serve satis-
factorily, as well as ability to adjust to
military service.

(B) Family and Personal Problems.
This includes matters in extenuation
or mitigation of the reason for dis-
charge that may have affected the ap-
plicant’s ability to serve satisfactorily.

(C) Arbitrary or capricious action.
This includes actions by individuals in
authority that constitute a clear abuse
of such authority and that, although
not amounting to prejudicial error,
may have contributed to the decision
to discharge or to the characterization
of service,

(D) Discrimination. This includes
unsuthorized acts as documented by
records or other evidence,

870.10 Complaints concerning decisional
documents and index entries.

(a) General. (1) The procedures in
this section—are established for the
sole purpose of ensuring that deci-
sional documents and index entries
issued by the DRBs of the Military
Departments comply with the deci-
sional document and index entry prin-
ciples of this Part.

'(2) This section may be modified or

supplemented by the
DASD(MP&FM).
(3) The {following persons may
submit complaints:

(1) A former member of the Armed
Forces (or the former member’s coun-
sel) with respect to the decisional doc-
ument issued in the former member's
own case; and

(il) A former member of the Armed
Forces (or the former member’'s coun-
sel) who states that correction of the
decisional document will assist the
former member in preparing for an ad-




ministrative or judicial proceeding in
which the former member’s own dis-
charge will be at issue.

(4) The Department of Defense is
committed to processing of complaints
within the priorities and processing
goals set forth in paragraph (d)(1)(ii)
of this section. This commitment,
however, is conditioned upon reasona-
ble use of the complaint process under
the following considerations. The
DRBs were established for the benefit
of former members of the Armed
PForces. The complaint process can aid
such persons most effectively if it is
used by former members of the Armed
Forces when necessary to obtain cor-
rection of their own decisional docu-
ments or to prepare for discharge re-
viewa. If a substantial number of com-
plaints submitted by others interferes
with the ability of the DRBs to proc-
ess applications for discharge review in
a timely fashion, the Department of
Defense will adjust the processing
goals to ensure that the system oper-
ates to the primary advantage of ap-
plicants.

(5) The DASD(MP&FM) is the final
authority with respect to action on
such correspondence.

(b) The Joint Service Review Activi-
ty (JSRA). A three member JSRA con-
sisting of one judge advocate from
each Military Department shall advise
the DASD(MP&FM). The operations
of the JSRA shall be coordinated by a
full-time administrative director, who
shall serve as recorder during meet-
ings of the JSRA. The members and
the administrative director shall serve
at the direction of the
DASD(MP&FM).

(c) Classification and control of cor-
respondence—(1) Address of the JSRA.
Correspondence with the OSD con-
cerning decisional- documents or index
entries issued by the DRBs shall be
addressed as follows: Joint Service
Review Activity, OASD(MRA&L)
(MP&FM), Washington, DC 20301.

(2) Docketing. All such correspond-
ence shall be controlled by the admin-
istrative director through the use of a
uniform docketing procedure.

(3) Classification. Correspondence
shall be reviewed by the administra-
tive director and categorized either as
a complaint or an inquiry in accord-
ance with the following:

(1) Complaints. A complaint is any
correspondence in which it is alleged
that a decisional document issued by a
DRB or S8RA contains a specifically
identified violation of the Stipulation
of Dismissal, Settlement Agreement,
or related Orders in the Urban Law
case or the decisional document or
index entry principles of this Direc-
tive. A complainant who alleges error
with respect to a decisional document
issued to another person is encouraged
to set forth specifically the grounds
for determining that a reasonable
person familiar with the discharge
review process cannot understand the
basis for the decision. See paragraph
(dX1XiXB) of this section.

11) Inquiries. An inquiry is any cor-
respondence other than a complaint.

(d) Review of complaints. (1) Guid-
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-ance. The following guidance applies

to review of complaints:

(1) Standards. Complaints shall be
considered under the following stand-
ards:

(A) The applicant’s case. A com-
plaint by an applicant with respect to
the decisional document issued in the
applicant’s own discharge review shall
be considered under the Stipulation of
Dismissal in the Urban Law case and
other decisional document require-
ments applicable at the time the docu-
ment was issued, including those con-
tained in the Settlement Agreement
and related Orders, subject to any lim-
itations set forth therein with respect
to dates of applicability. If the author-
ity empowered to take corrective
action has a reasonable doubt whether
a decisional document meets applica-
ble requirements of the Urban Law
case or other applicable rules, the
complaint shall be resolved in the ap-
plicant’s favor.

(B) Other cases. With respect to all
other complaints, the standard shall
be whether a reasonable person famil-
iar with the discharge review process
can understand the basis for the deci-
sion, including the disposition of issues
raised by the applicant. This standard
is designed to ensure that the com-
plaint process iz not burdened with
the need to correct minor errors in the
preparation of decisional documents.

(i) Use of DD Form 293. With re-
spect to any decisional document
issued on or after November 27, 19832,
a complaint alleging failure of the
DRB to address adequately matter not
submitted on DD Form 293 or express-
ly incorporated therein will be re-
solved in the complainant’s favor only
if the failure to address the issue was
arbitrary, capricious, or an abuse of
discretion.

(lit) Scope of review. When a com-
plaint concerns a specific izsue in the
applicant’s own discharge review, the
complaint review process shall involve
a review of all the evidence that was
before the DRB or SRA, including the
testimony and written submissions of
the applicant, to determine whether
the issue was submitted, and if so,
whether it was addressed adequately
with respect to the Stipulation of Dis-
missal, Settlement Agreement, or re-
lated Orders in the Urban Law case
and other applicable provisions of this
Directive. With respect to all other
complaints about specific issues, the
complaint review proceass may be based
solely on the decisional document,
except when the complainant demon-
strates that facts present in the review
in question raise a reasonable likeli-
hood of a violation of applicable provi-
sions of the Stipulation of Dismissal
and a reasonable person, familiar with
the discharge review process, could re-
solve the complaint only after a review
of the evidence that was before the
DRB.

(iv) Allegations pertaining to an ap-
plicant’s submission.. The following
additional requirements apply to com-
plaints about modification of an appli-
cant’s issue or the failure to list or ad-
dress an applicant’s issue:

(A) When the complaint is submit-

‘ted by the applicant, and the record of
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the hearing is ambiguous on the ques-
tion whether-there was a meeting of
minds between the applicant and the
DRB as to modification or omission of
the issue, the ambiguity will be re-
solved in favor of the applicant.

(B) When the complaint is submit-
ted by a person other than the appli-
cant, it must set forth facts (other
than the mere omission or modifica-
tion of an issue) demonstrating a rea-
sonable likelthood -that the issue was
omitted or modified without the appli-
cant’s consent.

(C) When the complaint is rejected
on the basis of the presumption of reg-
ularity, the response to the complaint
must be set forth the reasons why the
evidence submitted by the complain-
ant was not sufficient to overcome the
presumption,

(D) With respect to decisional docu-
ments issued on or after the effective
date of the amendments to § 70.8, any
change in wording of an applicant’s
issue which is effected in violation of
the principles set forth in
§ 70.8(a)(5)(iii) constitutes an error re-
quiring corrective action. With respect
to a decisional document issued before
that date, corrective action will- be
taken only when there has been a
complaint by the applicant or counsel
with respect to the applicant’s own
decisional document and it i8 deter-
mined that the wording was changed
or the issue was omitted without the
applicant’s consent.

(E) If there are references in the
decisional document to matters not
raised by the-applicant and not other-
wise relied upon in the decision, there
is no requirement under the Urban
Law case that such matters be accom-
panied by a statement of findings, con-
clusions, or reasons. For example,
when the DRB discusses an aspect of
the service record not raised as an
issue by the applicant, and the issue is
not a basis for the DRB's decision, the
DRB is not required to discuss the rea-
sons for declining to list that aspect of
the gervice record as an issue,

(v) GQuidance as to other types of
complaints, The following guidance
governs other specified types of com-
plaints:

(A) The Stipulation of Dismissal re-
quires only that those facts that are
essential to the decision be listed in
the decisional document. The require-
ment for listing specified facts from
the military record was not estab-
lished until March 29, 1978, in 32 CFR
Part 70 Decisional documents issued
prior to that date are sufficient if they
nl:eet the requirements of the Stipula-
tion.

(B) When an applicant submits a
brief that containg material in support
of a proposed conclusion on an issue,
the DRB is not required to address
each aspect of the supporting material
in the brief. However, the decisional
document should permit the applicant
to understand the DRB’s position on
the issue and provide reviewing au-
thorities with an explanation that is
sufficlent to permit review of the
DRB’s decision. When an applicant
submits specific issues and later makes
a statement before the DRB that con-
tains matter in support of that issue, it



is not necessary to list such supporting
matter as a separate iasue.

(C) For all decisional documents
issued before November 27, 1983, fail-
ure to respond to an issue raised by an
applicant constitutes error unless it
reasonably may be inferred from the
record that the DRB response relied
on one of the exceptions listed in
§ 70.8(dX(3)l); (@)BXUXC) 3
through (4) and (eX8XiIXC) (3)
through (4). If the decisional docu-
ment supports a basis for not address-
ing an issue raised by the applicant
(for example, if it is apparent that re-
solving the issue in the applicant's
favor would not warrant an upgrade),
there is no requirement in the Stipula-
tion of Dismissal that the decisional
document explain why the DRB did
not address the issue. With respect to
decisional documents issued on or
after November 27, 1882, a response
shall be prepared in accordance with
the decisional document principles set
forth in § 70.8. .

(D) When a case is reviewed upon re-
quest of an applicant, and the DRB
upgrades the discharge to ‘“General,”
the DRB must provide reasons why it
did not upgrade to *‘Honorable” unless
the applicant expressly requests lesser
‘rellef. This requirement applies to all
requests for corrective action submit-
ted by an applicant with respect to his
or her decisional document. In all
other cases, this requirement applies
to decisional documents issued on or
after November 9, 1978. When the
DRB upgrades to General, its explana-
tion for not upgrading to Honorable
may consist of reference to adverse
-matter from the applicant’'s military
record. When a discharge is upgraded
to General in a review on the DRB's
own motion, there is no requirement
to explain why the discharge was not
upgraded to Honorable.

(E) There is no requirement under
the Stipulation of Dismissal to provide
reasons for uncontested findings. The
foregoing applies to decisional docu-
ments issued before November 27,
1982. With respect to decisional docu-
ments issued on or after that date, the
following guidance applies with re-
spect to an uncontested issue of fact
that forms the basis for a grant or
denial of a change In discharge: the

decisional document shall list the spe-’

cific source of information relied upon
in reaching the conclusion, except
when the information is listed in the
portion of the decisional document
that summarizes the service record.

(F) The requirements of § 70.8(eX3)
(1)XBX2) and (eX8) (1iXB)(2) with re-
spect to explaining use of the pre-
sumption of regularity apply only to
decisional documents issued on or
after November 27, 1982, When a com-
plaint concerning a decisional docu-
ment issued before that date addresses
the adequacy of the DRB’s use of the
presumption of regularity, or words
having a similar import, - corrective
action will be required only if a rea-
sonable person familiar with the dis-
charge review process can not under-
stand the basis for relying on the pre-
sumption.

(G) When the DRB balances miti-
grating factors against aggravating
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factors as the reason for a conclusion,
the Stipulation of Dismissal does not
require the statement of reasons to set
forth the specific factors that were
balanced if such factors are otherwise
apparent on the fact of the decisional

‘document. The foregoing applies to

decisional documents prepared before
November 27, 1982. With respect to
decisional documents prepared after
that date, the statements addressing
decisional issues in such a case will list
or refer to the factors supporting the
conclusion in accordance with
§ 70.8¢eX(@)X(1D.

(vl) Documents that were the subject
of a prior complaint. The following
applies to a complaint concerning a
decisional document that has been the
subject of prior complaints:

(A) If the complaint concerns a deci-
sional document that was the subject
of a prior complaint in which action
was completed, the complainant will
be informed of the substance and dis-
position of the prior complaint, and
will be further informed that no addi-
tional action will be taken unless the
complainant within 30 days demon-
strates that the prior disposition did
not produce a decisional document
that comports with the requirements
olf paragraph (d)(1)(1)(A) of this sec-
tion.

(B) If the complaint concerns a deci-
sional document that is the subject of
a pending complaint, the complainant
will be informed that he or shie will be
provided with the results of the pend-
ing complaint. :

(C) These limitations do not apply to
the initial complaint submitted on or
after the effective date of the amend-
ments to this section by an applicant
with respect to his or her own deci-
sional document.

(2) Duties of the administrative di-
rector. The administrative director
shall take the following actions:

(1) Acknowledge receipt of the com-
plaint;

(i1) Assign a docket number and note
the date of receipt; and

(iil) Forward the complaint to the
Military Department concerned,
except that the case may be forwarded
directly to the DASD (MP&FM) when
the administrative director makes an
initial determination that corrective
action is not required.

(3) Administrative processing. The
following guidance applies to adminis-
trative processing of complaints:

(1) Complaints normally shall be
processed on a first-in/first-out basis,
subject to the availability of records,
pending discharge review actions, and
the following priorities:

(A) The first priority category con-
sists of cases in which (1) there is a
pending discharge review and the com-
plainant is the applicant; and (2) the
complainant sets forth the relevance
of the complaint to the complainant's
pending discharge review application.

(B) The second priority category
consists of requests for correction of
the decisional document in the com-
plainant’s own discharge review case.

(C) The third priority category con-
sists of complaints submitted by
former members of the Armed Forces
(or their counsel) who state that the
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complaint is submitted to assist the
former member’s submission of an ap-
plication for review. .

(D) The fourth priority category
consists of other complaints in which
the complainant demonstrates that
correction of the decisional document
will substantially enhance the ability
of applicants to present a significant
issue to the DRBs.

(E) The fifth priority category con-
sists of all other cases.

(1) Complainants who request con-
sideration in a priority category shall
set forth in the complaint the facts
that give rise to the claim of place-
ment in the requested category. If the
complaint is relevent to a pending dis-
charge review in which the complain-
ant is applicant or counsel, the sched-
ﬂll‘:li date of the review should be spec-

(lil) The administrative director is
responsible for monitoring compliance
with the following processing goals:

(A) The administrative director nor-
mally shall forward correspondence to
the Military Department concerned
within 3 days after the date of receipt
specified in the docket number. Corre-
spondence forwarded directly to the
DASD(MP&FM) under paragraph
(d)(2)(ili) of this section, normally
shall be transmitted within 7 days
after the date of receipt.

(B) The Mlilitary Department nor-
mally shall request the necessary
records within 6 working days after
the date of receipt from the adminis-
trative director. The Military Depart-

ment normally shall complete action

under paragraph (d)(4) of this section
within 45 days after receipt of all nec-
essary records. If action by the Mili-
tary Department _is required under
paragraph (d)X9) of this section, nor-
mally it shall be completed within 45
days after action is taken by the
DASD(MP&FM).

(C) The JSRA normally shall com-
plete action under paragraph (d)7) of
this section at the first monthly meet-
ing held during any period commenc-
ing 10 days after the administrative di-
rector receives the action of the Mili-
tary Department under paragraph
(d)(5) of this section.

(D) The DASD(MP&FM) normally
shall complete action under paragraph
(d)X(8) of this section within 30 days
after action is taken by the JSRA
under paragraph (d)(7) of this section

or by the administrative director”

ulnder paragraph (d)(2)(ili) of this sec-
tion,

(E) If action is not completed within
the overall processing goals specified
in this paragraph, the complainant
shall be notified of the reason for the
delay by the administrative director
and shall be provided with an approxi-
mate date for completion of the
action.

(iv) If the complaints are submitted
in any 30 day period with respect to
more than 50 decisional ‘documents,
the administrative director shall
adjust the processing goals in light of
the number of complaints and dis-
charge review applications pending
before the DRBs.

(v) At the end. of each month, the
administrative director shall send each

f*



Military Department a list of com-
plaints, if any, in which action has not
been completed within 60 days of the
docket date. The Military Department
shall inform the administrative direc-
tor of the status of each case.

(4) Review of complaints by the Mili-
tary Departments. The Military De-
partment shall review the complaint
under the following guidance:

(1) Rejection of complaint. If the
Military Department determines that
all :the allegations contained in the
complaint are not specific or have no
merit, it shall address the allegations
using the format at attachment 1
(Review of Complaint).

(il) Partial agreement. If the Mili-
tary Department determines that
some of the allegations contained in
the complaint are not specific or have
no merit and that some of the allega-
tions contained in the complaint have
merit, it shall address the allegations
using the format at attachment 1 and
its DRB shall take appropriate correc-
tive action in accordance with para-
graph (d)(4)(v) of this section.

(lil) Full agreement. If the Military
Department determines that all of the
allegations contained in the complaint
have merit, its DRB shall take appro-
priate corrective action in accordance
with paragraph (d)(4)v) of this sec-
tion.

(iv) Other defects. 1f, during the
course of its review, the Military De-
partment notes any other defects in
the decisional document or index en-
tries (under the applicable require-
ments of the Urban Law case or under
this part) the DRB shall take appro-
priate corrective action under para-
graph (d)(4)(v) of this section. This
does not establish a requirement for
the Military Department to review a
complaint for any purpose other than
to determine whether the allegations
contained in the complaint are specific
and have merit; rather, it simply pro-
vides a format for the Military Depart-
ment to address other defects noted
during the course of processing the
complaint,

(v) Appropriate corrective action.
The following procedures govern ap-
propriate corrective action:

(A) If a complaint concerns. the deci-
sional document in the complainant’s
own discharge review case, appropriate
corrective action consists 6f amending
the decisional document or providing
the complainant with an opportunity
for a new discharge review. An amend-
ed decisional document will be provid-
ed if the applicant requests that form
of corrective action.

(B) If a complaint concerns a deci-
slonal document involving an initial
record review under the Special Dis-
charge Review Program or the Pub. L.
95-126 rereview program, appropriate
corrective action consists of (1) amend-
ing the decisional document; or (2) no-
tifying the applicant and counsel, if
any, of the opportunity to obtain a
priority review using the letter provid-
ing at attachment 6. When the DRB
takes corrective action under this pro-
vision by amending a decisional docu-
ment, it shall notify the applicant and
counsel, if any, of the opportunity to
request a de novo review under the
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Speclal Discharge Review Program or
under Pub, L. 95-126 rereview pro-
gram, as appropriate.

(C) When corrective action is taken
with respect to a decisional document
in cases prepared under Pub. L. 95-126
the DRB must address issues previous-
ly raised by the DRB or the applicant
during review of the same case during
the SDRP only Insofar as required by
the following guidance:

(1) When the DRB bases its decision
upon issues previously considered
during the SDRP, the new decisional
document under Pub. L. 95-126 must
address those issues;

(2) If, during consideration of the
case under Pub. L. 95-126 the appli-
cant presents issues previously consid-
ered during the SDRP, the new deci-
sional document must address those
issues; and

(3) I a decisional document concern-
ing an initial record review under Pub.
L. 95-126 is otherwise defective and
corrective action is taken after a re-
quest by the applicant for a priority
review in response to the letter at at-
tachment 8, the new decisional docu-
ment shall address all issues previous-
ly raised by the applicant during the
SDRP.

(D) Except for cases falling under
paragraph (d)(4Xv)(B) of this section,
it & complaint concerns a decisional
document in which the applicant re-
ceived an Honorable Discharge and
the full relief requested, if any, with
respect to the reason for discharge, ap-
propriate corrective action consists of
amending the decisional document.

(E) In all other cases, appropriate
corrective action consists of amending
the decisional document or providing
the applicant with the opportunity for
a new review, except that an amended
decisional document will be provided
when the complainant expressly re-
quests that form of corrective action.

(vi) Amended decisional documents.
One that reflects a determination by a
DRB panel (or the SRA) as to what
the DRB panel (or SRA) that pre-
pared the defective decisional docu-
ment would have entered on the deci-
sional document to support its deci-
slon in this case.

(A) The action of the amending au-
thority does not necessarily reflect
substantive agreement with the deci-
slon of the original DRB panel (or
SRA) on the merits of the case.

(B) A corrected declsional document
created by amending a decisional doc-
ument in response to a complaint will
be based upon the complete record
before the DRB (or the SRA) at the
time of the original defective state-
ment was issued, including, if avall-
able, a transcript, tape recording, vid-
eotape or other record of a hearing, if
any. The new decisional document will
be indexed under categories relevant
to the new statements,

(C) When an amended decisional
document is required under para-
graphs (d)}(4)(v)(A) and (d)X4)X(vXD) of
this section and the necessary records
cannot be located, a notation to that
effect will be made on the decisional
document, and the applicant and
counsel, if any, will be afforded an op-

. portunity for a new review, and the
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complainant will be informed of the
action.

(D) When . an amended decisional
document is requested under para-
graph (d)(4X(vX(C) and the necessary
records cannot be located, a notation
to that effect will be made on the deci-
sional document, and the complainant
will be informed that the situation
precludes further action. :

(vil) Time limit for requesting a new
review. An applicant who is afforded
an opportunity to request a new
review may do 80 within 45 days.

(vill) Interim notification. When the
Military Department determines that
some or all of the allegations con-
talned in the complaint are not specif-
ic or have no merit but its DRB takes
corrective action under paragraph
(dX4)ii) or (dX4)(iv) of this section,
the DRB’'s notification to the appli-
cant and counsel, if any, and to the
complainant, if other than the appli-
cant or counsel, should include the fol-
lowing or similar wording: “This is in
partial response to (your)/(a) com-
plaint to the Office of the Assistant
Secretary of Defense (Manpower, Re-
serve Affairs, and Logistics) dated
concerning Discharge
Review Board decisional document
. A final response to (your)/
(the) complaint, which has been re-
turned to the Office of the Assistant
Secretary of Defense (Manpower, Re-
serve Affairs, and Logistics) for fur-
ther review, will be provided to you in
the near future.”

(ix) Final notification. When the
Discharge Review Board takes correc-
tive action under paragraphs (d)(4)(it)
and (dX9) of this section its
notification to the applicant and coun-
sel, if any, and to the complainant, if
other than the applicant or counsel,
should include the following or similar
wording: “This is In response to
(your)/(a) complaint to the Office of
the Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Lo-
gistics) dated concerning
‘Discharge Review Board deci-
sional document .

(6) Transmittal to the administra-
tive director. The Military Depart-
ment shall return the complaint to the
administrative Director with a copy of
the decisional document and, when ap-
plicable, any of the following docu-
ments:

(1) The “Review of Complaint.”

(il) A copy of the amendment to the
decisional document and the accompa-
nying transmittal letter or letters to
the applicant and counsel, if any, and
to the complainant, if other than the
applicant or counsel.

(1ii) A copy of the notification to the
applicant and counsel, if any, of the
opportunity to request a new review,
and a copy of the notification to the
complainant, if other than the appli-
cant or counsel, that the applicant has
been authorized a new review.

(8) Review by the administrative di-
rector. The administrative director
shall review the complaint and accom-
panying documents to ensure the fol-
lowing:

(1) If the Military Department deter-
mined that any of the allegations con-
tained in the complaint are.not specif-




ic or have no merit, the JSRA shall
review the complaint and accompany-
ing documents. The JSRA shall ad-
dress the allegations using the format
at attachment 2 (Review of and Rec-
ommended Action on Complaint) and
shall note any other defects in the
decisional document or index entries
not previously noted by the Military
Department. This does not establish a
requirement for the JSRA to review
such complaints for any purpose other
than to address the allegations con-
tained in the complaint; rather, it
simply provides a format for the JSRA
to address other defects noted in the
course of processing the complaint.

(ii) If the Military Department de-
termined that all of the allegations
contained in the complaint have merit
and its DRB amended the decisional
document, the amended decisional
document shall be subject to review by
the JSRA on a sample basis each quar-
ter using the format at attachment 3
(Review of any Recommendation on
Amended Decisional Document).

(iil) If the Military Department de-
termined that all of the allegations
contained in the complaint have merit
and its DRB notified the applicant
and counsel, if any, of the opportunity
to request a new review, review of such
corrective action is not required.

(7) Review by the JSRA. The JSRA
shall meet for the purpose of conduct-
ing the reviews required in paragraphs
(d)6)1), (dx8)ii), and (dX8)(IXA) of
this section. The Administrative direc-
tor shall call meetings once a month,
if necessary, or more frequently de-
pending upon the number of matters
before the JSRA. Matters before the
JSRA shall be presented to the mem-
bers by the recorder. Each member
shall have one vote in determining
matters before the JSRA, a majority
vote of the members determining -all
matters. Determinations of the JSRA
shall be reported to the
DASD(MP&FM) as JSRA recommen-
dations using the prescribed format. If
a JSRA recommendation is not unani-
mous, the minority member may pre-
pare a separate recommendation for
consideration by the DASD(MP&FM)
using the same format. Alternatively,
the minority member may Indicate
“dissent’’ next to his signature on the
JSRA recommendation.

(8) Review by the DASD(MP&FM).
The DASD(MP&FM) shall review all
recommendations of the JSRA and
the administrative director as follows:

(i) The DASD(MP&FM) shall review
complaints using the format at At-
tachment 4 (Review of and Action on
Complaint). The DASD(MP&FM) is
the final authority in determining
whether the allegations contained in a
complaint are specific and have merit.
If the DASD(MP&FM) determines
that no further action by the Military
Department is warranted, the com-
plainant and the Military Department
shall be so informed. If the
DASD(MP&FM) determines that fur-
ther action by the Military Depart-
ment is required, the Military Depart-
ment shall be directed to ensure that
appropriate corrective action is taken
by its DRB and the complainant shall
be provided an appropriate interim re-
sponse,
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(i) The DASD(MP&FM) shall
review amended decisional documents
using the format at attachment 5
(Review of and Action on Amended
Decisional Document), The
DASD(MP&FM) is the final authority
in determining whether an amended
decisional document complies with ap-
plicable requirements of the Urban
Law case and, when applicable, this
Directive. If the DASD(MP&FM) de-
termines that no further corrective
action by the Military Department is
warranted, the Military Department
shall be so informed. If the
DASD(MP&FM) determines that fur-
ther corrective action by the Military
Department is required, the Military
Department shall be directed to
ensure that appropriate corrective
action is taken by its DRB.

dil) It is noted that any violation of
applicable requirements of the Urban
Law case is also a violation of this
part. However, certain requirements
under this part are not requirements
under the Urban Law case. If the alle-
gations contained in a complaint are
determined to have merit or i{f an
amended decisional document is deter-
mined to be defective on the basis of
one of these additional requirements
under this part the DASD(MP&FM)
determination shall reflect this fact.

(9) Further action by the Military
Department. (1) With respect to a de-
termination by the DASD (MP&FM)
that further action by the Military
Department is required, its DRB shall
take appropriate corrective action in
accordance with paragraph (d)(4) of
this section.

(ii) The Military Department shall
provide the administrative director
with the following documents when
relevant to corrective action taken in
accordance with paragraph (d)(4) of
this section:

(A) A copy of the amendment to the
decisional document and the accompa-
nying transmittal letter or letters to
the applicant and counsel, if any, and
to the complainant, if other than the
applicant or counsel. )

(B) A copy of the notification to the
applicant and counsel, If any, of the
opportunity to request a new review,
and a copy of the notification to the
complainant, if other than the appli-
cant or counsel, that the applicant has
been authorized a new review.

(lii) The administrative director
shall review the documents relevant to
corrective action taken in accordance
with paragraph (d)(4) of this section,
and ensure the following:

(A) If the DRB amended the deci-
sional document, the amended deci-
sional document shall be subject to
review by the JSRA on a sample basis
each quarter using the format at at-
tachment 3 (Review of and Recom-
mended Action on Amended Decl-
sional Document).

(B) If the DRB notified the appli-
cant and counsel, if any, of the oppor-
tunity to request a new review, review
of such corrective action is not re-
quired.

(10) Documents required by the
JSRA or DASD (MP&FM). Upon re-
quest, the Military Department shall
provide the administrative director
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_with other documents required by the

JSRA or the DASD (MP&FM) in the
conduct of their reviews.

(e) Responses to inquiries. The fol-
lowing procedures shall be used in
processing inquiries:

(1) The administrative director shall
assign a docket number to the inquiry.

(2) The administrative director shall
forward the inquiry to the Military
Department concerned.

(3) The Military Department shall
prepare a response to the inquiry and
provide the administrative director
with a copy of the response.

(4) The Mlilitary Department’s re-
sponse shall include the following or
similar wording: ‘“This is in response
to your inquiry to the Office of the
Assistant Secretary of Defense (Man-
power, Reserve Affalrs, and Logistics)
dated concerning .

(f) Indering. The DRB concerned
shall reindex all amended decisional
documents and shall provide copies of
the amendments to the decisional doc-
uments to the Armed Forces Dis-
charge Review/Correction Board
Reading Room.

(g) Disposition of documents, The
administrative director is responsible
for the disposition of all Military De-
partment, DRB, JSRA, and DASD
(MP&FM) documents relevant to
processing complaints and inquiries.

(h) Referral by the General Counsel,
Department of Defense. The Stipula-
tion of Dismissal permits Urban Law
plaintiffs to submit complaints to the
General Counsel, DoD, for comment.
The General Counsel, DoD, may refer
such complaints to the Military De-
partment concerned or to the JSRA
for initial comment.

(1) Decisional document and inder
entry principles. The DASD
(MP&FM) shall identify significant
principles concerning the preparation
of decisional documents and index en-
tries as derived from decisions under
this section and other opinions of the
Office of General Counsel, DoD. This
review shall be completed not later
than October 1 and April 1 of each
year, or more frequently if deemed ap-
propriate by the DASD (MP&FM).
The significant principles identified in
the review shall be coordinated as pro-
posed as amendments to the sections
of this part.

() Implementation of amendments.
The following governs the processing
of any correspondence that is docket-
ed prior to the effective date of
amendments to this section except as
otherwise provided in such amend-
ments:

(1) Any further action on the corre-
spondence shall be taken in accord-
ance with the amendments; and

(2) No revision of any action taken
prior to the effective date of such
amendments is required.

ATTACHMENT 1—REVIEW OF COMPLAINT
Military Department:
Decisional Document Number.
Name of Complainant:
Docket Number:
Date of this Review:
1. Specific allegation(s) noted:
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2. With respect in support of the conclu-
sion, enter the following information:
a. Conclusion whether corrective action i3

“{,', Reasons in support of the conclusion,
including findings of fact upon which the
conclusfon i8 based.

3. Other defects noted In the declsional
document or index entries:
(Authentlcntlon)

ATTACHMENT 2—JOINT SERVICE REVIEW
ACTIVITY

Office of the Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logistics)

Review by the Joint Service Review Activity
Military Department:
Decisional Document Number:
" Name of Complainant:
Name of Applicant:
Docket Number:
Date of this Review:

1. The Military Department’s “Review of
Complaint” is attached as enclosure 1,

9, Specific Allegations: See Part 1 of Mill-
tary Department’s “Review of Complaint’
(enclosure 1).

3. Specific allegation(s) not neted by the
Military Department:.

4. With respect to each allegation, enter
the following information:

a. Conclusion as to whether corrective
action is required. :

b. Reasons {n support of the conclusion,
ineluding findings of fact upon which con-
clusion is based.

Norx.—If JSRA agrees with the Military
Departments, the JSRA may respond by en-
tering a statement of adoption.

8. Other defects in the decisional docu-
ment or index entries not noted by the Mili-

[ 1 The complainant and the Military De-
partment should be informed that no fur-
ther action on the complaint is warranted.

[ ] The Military Department should be
directed to take corrective action consistent
with the above comments.

Army Member, JSRA

Alr Force Member, JSRA
Navy Member, JSRA
Recorder, JSRA

ATTACHMENT 3—JOINT SERVICE REVIEW
AcrviTY

Office of the Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logistics)

Review of Amended Decislonal Document
(Quarterly Review)

Mikitary Depariment:
Dectsional Document Number:
Nanie of Complainant.
Name of Applicant’
Docket Number:

Date of this Review:

Recommendation:

[ 1 The amended decisional document
complies with the requirements of the Stip-
ulation of Dismissal and, when applicable,
DoD Directive 1332.28. The Military Depart-
ment should be informed that no further
corrective action is warranted.

[ ] The amended decisional document
does not comply with the Stipulation of Dis-

or DoD Directive 1332,28 as noted
herein. The Military Department should be
directed to ensure that corrective action
consistent with the defects noted is taken
by its Discharge Review Board.
Army Member, JSRA
Air Force Member, JSRA
Navy Member, JSRA
Recorder, JSRA

The Discharge Review System

Yes No NA Hem Source

o a o 1. Date of disch 1. DoD D 133228, anck 3,
subsection H.1.; Stipulation ({an. 31,
1977) para. S.A.(1Hd)ND) (reference (1)).

(=] a o a Date of harg

a =] Q b. Ch of o

a a o ¢, Reason for "

a [} u} d. Spacific authority under which

discharge was issued.
] a u} 2. Service data (This requirement applies only in | 2. DoD Directive 1332.28, 4 3,
| with Dep Implementa- subssction H.1.; Annex B, (une ——,
tion of General Counsel, DoD, letter dated July 1962) para. 2-2 (reference (1)).
20, 1977, or to0 h ducted on
or after March 29, 1978.)

[w] [n] u] a Date of enk

a [n} O

a a] [n}

o [n] ju]

[m] u] 0

=] o s]

a o o

o 0 a

a a a

a a a

[} a o

o a =]

] [} a

a o [m] 3./ o p 3. DoD D 1332.28, 3,
(This requirement applies only to diacharge re- subsection H.2.; H.3.
views conducted on or after March 28, 1078.)

o o a a. Written brief*

a u} [m} b. D Y

o s} =] c.T

a a a 4. Ntoms submitted as issues. (See lssues work- | 4. DoD Di 1332.28, 3,
sheet). subsection H.8.

o o a] 5. & The i | ok must indi- | 5. Dod Directive 1332.28, enclosure 3,
cate clearly the DRB's lusk ing bsection H.5.. Stpulation (Jan. 31,

1977), paragraph S5.A.(t}(d)iv) (refer-
ence (1))
[m] a o a Dx of ther a harge up-

graded under SDRP would have been up-

graded under DoD Directive 1332.28. (This

applles only to mandatory reviews under P.L.

95-126 or Special Discharge Review Pro-

gram (SDRP).

[m} o a b. Ch of diacharge, when ble!

o o a ¢. Reason for discharge, when applicable’

a a] o 6. f for K The 8. DoD Directive 1332.28, encloswe 3,
ment must list and discuss the items submitted as subsection H.7., H.8.; Stipulation (Jan.
issues by the applicant; and list and discuss the 31, 1977) para. 5.A.(1)(d)(v) {reterence
decisional lssues providing the basls for the .

DRB's conclusion conceming:
o o u] a W a discharge upg! d under the
SDRP would have been upgraded under DoD
Directive 1332.28, (This applies only to man-
datory rereviews under P.L. 95-126 or SDRAP
reviews.).

a a ) b. Ch of discharge, where 1o

a a a c. Reason for discharge, where applicable?..........

o a a 7. Advisory opinions* 7. DoD Directive 1332.28, h 3,

subsection H.12., Stipulation (Jan. 31,
1977) para. 5.A(1)f) (reference (1)).
[m] a [} 8, f dation of DRB Preside 8. DoD Directive 1332.20, 3,
subsection H.12., Stipulation (Jan. 31,
1977) para. S5.A.(1)(g) (reference (1)).
o ] a 9. A record of voting. 9. DoD D 1332.26, k 3,
subsection H.13., Stipulation (Jan, 31,
1977) para. 5.A.(3) (reference (1)).
[m] o a 10. g of ok t 10. DoD Directive 1332.28, k 3,
subsaction H.14., Stipulation (Jan. 31,
) ) 1977) para. 5.A.(5)(a) (reference (1)).
a a ] 11, of i (This | 11. DoD Directive 1332.28, enclosure 3,
applies only to o iaw H.16.
conducted on or after March 29, 1976.)
o a a 12, Other. 12. As approp
Explanation of tems marked “No.”
Key:
1:’:Y’z,.o.zs.Tho | d meets the req of the Stip of Dismissal and, when appiicable, DoD Directive

No: The decisional document does not meet the req of the St of Dismissal or DoD Directive 1332.28.

NA: Not appiicable.

*ltems marked by an do not pertain to each review. If the jonal no to

-uenmitam.mN.A.:\..um.m@m.mmzmhnmwnmmmmmmmm

1 in this instance * "’ means ali reviews except

P.L. 85-126 or SORP

of a
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ATTACHMENT 4.—ISSUES WORKSHEETS!

Corrective
Usted Addressed action
required
A. Dacisional issues providing a basis for the conclusion regarding a change in
the character of or reason for (DoD Directive 1332.28, encl 3,
subsection D.2):
1 u] [m] [u]
2 u] [n] [u]
3. w] o [u]
B. {tems submitted as bytfnappﬂanlﬂulmnolldmhﬂodndodmnl
issuos. (DoD Directive 1332.28, 3, D3y
1. a] o o
2 o [w] u]
3 [a] u] o
C. Remarks:

1 This review may be made based upon the k without ref to the u review record
oxi as follows: if there is an al honmuwnceonlonbonmldo theup‘)ﬂcamlo wnnotm.dtéy
the DRB. In such a case, the unquwewprooeushnlllnvomnuvhwol mbﬁmmsﬂn.

was made, )

lppﬂclble reguiations to be eondderod for
such factors are a basis for denial
reviews conducted on or befors March 28, 1978.)

ATTACHMENT 5—OFFICE OF THE ASSISTANT
SECRETARY OF DEFZNsE (MANPOWER, RE-
SERVE AFFAIRS, AND LOGISTICS)

Review of Complaint (DASDXMPd& FM))
Military Department:
Decisional Document Number:
Name of Complainant’

Name of Applicant:

Docket Number:

Date of this Review:

1. Each allegation is addressed as follows:

a. Allegation,

"b. Conclusion whether corrective action 15
required.

¢. Reasons in support of the conclusion,
including findngs of fact upon which the
conclusion is based,

NoTte: If the DASD(MP&FM) agrees with
the JSRA, he may respond by entering a
statement of adoption.

2, Other defects noted in the decisional
document or index entries:

3. Determinations:

[ 1 No turther action on the complalnt is
warranted,

[ 1 Corrective action consistent wlth the
above comments i8 required.

Deputy Assistant Secretary of Defense

(Military Personnel & Force Management)

ATTACHEMENT 6—OFFICE OF THE ASBISTANT
SECRETARY Oor DEFENSE (MANPOWER, Rx-
SERVE AFFAIRS, AND LOGISTICS)

Review of Amended Decisional Document
(DASD (MP&FMD)

Military Department:
Dectsional Document Number:
Name of Complainant’
Name of Applicant:
Docket Number:

Date of this Review:

Recommendation:

[ 1 The amended decisional document
complies with the requirements of the Stip-
ulation of Dismigsal and, when applicable,

without o the the discharg
mﬂntmtmDﬁBldMloaﬂ&mnlmﬁc'mm
termination of the character of and reason for the diacharge In
of any of the refief requested by the applicant). (The material in brackets

DoD Directive 1332.28. No further correc-
tive action is warranted.

{ 1 The amended decisional document
does not comply with the Stipulation of Dis-
missal or DoD Directive 1332.28 as noted
herein. Further corrective action is required
consistent with the defects noted in the at-
tachment.

Deputy Assistant Secretary of Defense
(Military Personnel & Force Management)

Remarks:

ATTACHMENT 7

Dear ——:

It has been determined that the decisional
document {ssued in your case by the (Army)
(Navy) (Alr Force) Discharge Review Board
during the (Special Discharge Review Pro-
gram) (rereview program under Pub. L. No.
985-126) should be reissued to improve the
clarity of the statement of findings, conclu-
sions, and reasons for the decision in your
case.

In order to obtain a new decisional docu-
ment you may elect one of the following op-
tions to recelve a new review under the
(8pecial Discharge Review Program) (rere-
view program mandated by Pub. L. No. 95-
126):

1. You may request a new review, includ-
ing a personal appearance hearing if you so
desire, by responding on or before the sus-
pense date noted at the top of this letter.
Taking this action will provide you with a
priority review before all other classes of
cases,

2. You may request correction of the origi-
nal decisional document {ssued to you by re-
sponding on or before the suspense date
noted at the top of this letter. After you re-
celve a corrected decisional document, you
will be entitled to request a new review, in-

cluding a personal appearance hearing if
you so desire. If you request correction of
the original decisfonal document, you will
not recelve priority processing in terms of
correcting your decisional document or pro-
viding you with a new review; instead, your
case will be handled in accordance with
standard processing procedures, which may
mean a delay of several months or more.

If you do not respond by the suspense
date noted at the top of this letter, no
action will be taken, If you subsequently
submit a complaint about this decisional
document, it will be processed in accordance
with standard procedures,

To ensure prompt and accurate processing
of your request, please fill out the form
below, cut it off at the dotted line, and
return it to the Discharge Review Board of
the Military Department in which you
served at the address listed at the top of
this letter.

Check only one:

[ 11 request a new review of my case on
a priority basis. I am requesting this priori-
ty review rather than requesting correction
of the decisional document previously
issued to me. I have enclosed DD Form 293
as an application for my new review.

[ 11 request correction of the decisional
document previously issued to me, I under-
stand that this does not entitle me to priori-
ty action in correcting my decisional docu-
ment. I also understand that I will be able
to obtain a further review of my case upon
my request after receiving the corrected
decisional document, but that such a review
will not be held on a priority basis,

Dates
Signatures
Printed Name and Address

{47 FR 37785, Aug. 26, 1982, as amended at
48 FR 9856, Mar. 9, 1983}

§70.11 DoD semiannual report.

(a) Semiannual reports will be sub-
mitted by the 20th of April and Octo-
ber for the preceding 6-month report-
ing period (October 1 through March
31 and April 1 through September 30).

(b) The reporting period will be in-
clusive from the first through the last

'days of each reporting period.

(¢) The report will contain four
parts:

(1) Part 1. Regular Cases.

(2) Part 2. Reconsideration of Presi-
dent Ford’s Memorandum of January
19, 1977, and Special Discharge Review
Program Cases.

(3) Part 3. Cases Heard under Pub.
L. 95-126 by waliver of 10 U.S.C. 1553,
with regard to the statute of limita-
tions.

(4) Part 4. Total Cases Heard,

SEMIANNUAL DRB REPORT—RCS DD-M(SA) 1489; SUMMARY OF STATISTICS FOR DISCHARGE
RevIEW BOARD (FY )

[Sample format]
Nonpersonal appearance Personal appearance Total
o Percent Number ::'I-'
board Number Percent Number
Appled | o0%n | wpproved | APPied | acrcved | approves | APPRed | aoproved | -
Note:

mmam

Undmm«nmmmmmmmmw encouraged.
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APPENDIX 9D

BOARD FOR CORRECTION OF NAVAL RECORDS
RE-REVIEW CASES

The BCNR has agreed to reconsider any decisions made after 1969 in which a BCNR recommen-
-dation favorable to the veteran had been rejected or ‘‘substantially modified’’* by the Secretary of
the Navy to the detriment of the veteran. This agreement stems from recent findings that uniformed
members of the military were advising the Secretary of the Navy on final BCNR decisions.? The military
personnel formed their own opinions on the claim, and submitted comments to the Secretary in an
attempt to assist him with his decision. The Department of Defense investigated the situation, and
issued an order that any comments and decisions must be purely civilian in nature, with no involve-
ment by military members. The Department of Defense reasoned that, since the BCNR is supposed
to be a civilian board before which former and present service members may bring grievances,® the
advisory opinions should also be made by civilians.

Reconsideration is not always automatic; in some instances a veteran must apply for reconsidera-
tion. Also, the Navy is not informing veterans of the ability to challenge a past decision, so many veterans
may be unaware of this right.

There also is some indication that the Navy intends to limit relief to decisions made within the
past two years; however, this limit is not yet official. Since the practice of military intervention in BCNR
decisions dates as far back as 1969, adverse decisions by the Secretary of the Navy stemming from
that year to January 1989 may be challenged.

In order to determine eligibility to challenge a BCNR decision, a veteran needs to look at the response
received from the BCNR. Included in the response will be both what the board recommended and
what the Secretary of the Navy finally decided. If the board’s recommendation favored the veteran
to a greater extent than the final decision, this decision may be challenged by applying to the BCNR
for reconsideration of the earlier decision.*

The Navy has not yet specified what it will consider ‘‘substantially
modified.”’

2The Secretary of the Navy has the final decision-making power in
cases before the BCNR. The BCNR board will formulate an opi-
nion, which is then sent to the Secretary of the Navy for final ap-
proval, modification, or rejection. If the Secretary’s decision dif-
fers from the BCNR’s recommendations, he must state the reasons
for his decision, including any advisory opinions considered. See

32 C.F.R. §§723.7, 723.3 (e)(5) (setting out requirements for state-
ment supporting denial).

310 U.S.C. § 1552(a).

‘For more information on seeking reconsideration under this sec-
tion, contact Attorney Thomas G. Bowman, Military and Veterans
Legal Assistance, Government Center, P. O. Box 288, Fall River,
MA 02722 (508)675-4266/(401)683-2561.
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CHAPTER 10
Research

A. Overview
The basic research techniques described in MDU remain unchanged.

B. Chapter Supplement

The Review Board Reading Room, referred to throughout this chapter has a new mailing address
(see Supp. § 10.1.4 below). Also, because of increased security at all military facilities, the Reading
Room is now inside the Pentagon perimeter. This means that to enter, one must be escorted by an
employee of the reading room. To get an escort, call the Reading Room from the Pentagon security
gate. The telephone number is (703) 695-3973. Calling ahead is a good idea anyway, as the Reading

Room is occasionally closed.

C. Section Supplement

10.1 Discharge Index

10.1.1 Introduction
10.1.2 Structure of Index and Listing
e P.10/2L:

A composite index to all Discharge Review Board and
Board for Correction of Military Records decisions reported
since April 1977 is now available on microfiche. This index
is changed significantly from previous editions. Although
the DRB and BCMR index is still issued quarterly, each is-
suance is a cumulative set of all post-April 1977 cases, not
just a listing of cases released that ., .arter. Each service has
its own section on separate microfiche. Part II, which lists
cases by subject matter addressed, has been abbreviated to
eliminate several columns of information. This format makes
it more difficult to use since it is harder to narrow your selec-
tion of cases for research. The index may be obtained from
Military Review Boards Agency, SFRB-2 (AFRR-Index),
Pentagon, Washington, D.C. 20310-1809. The revised listing
of the topics included in the Index currently in use can also
be obtained from the above address. It is also available at
49 Fed. Reg. 18,589 (May 1, 1984). Copies of the index are
free to non-profit organizations. All others must make a
check for $10.70 payable to the Treasurer of the United
States.

10.1.3 Using the Index and Listing
10.1.4 Problems
¢ P.10/3L, n.10:

The Reading Room address is now: Military Review
Boards Agency, SFRB-2, (AFRR-Index), The Pentagon,
Washington, D.C. 20310-1809.

10.2 DRB/BCMR Decisional Documents
10.2.1 Introduction

10.2.2 Obtaining Decisional Documents
10.2.3 Using Decisional Documents
¢ P.10/3R, §{5:

Citation to past decisions is rarely, if ever, “critical in
persuading the DRBs to grant an upgrade . ..”’ as stated

in MDU." Use of past decisions can, however, put at ease
a board panel concerned about breaking new ground and
can lend credibility to an argument by showing that it has
been accepted before.

10.2.4 Problems
10.3 Regulations

10.3.1 Introduction
¢ P.10/4R:

Sometimes commands issue supplements to specific
regulations. These can be significant to understanding how
a regulation was implemented. Such supplements are,
however, difficult to obtain, especially if they are no longer
in effect. Nevertheless, where a regulatory supplement is
known to have existed, a request under the Freedom of In-
formation Act should be made to the issuing command as
well as the other sources described in § 10.3.2. It is impor-
tant to remember that these supplements are only binding
on the command that issued them.

10.3.2 Obtaining Regulations

a. P. 10/5:

Under the Freedom of Information Act (FOIA), 5
U.S.C. § 552(a)(2), the public has a right to access to military
regulatory materials. Each service is required under DoD
DIR 5400.7 (32 C.F.R. Part 286, 45 Fed. Reg. 80,502 (Dec.
5. 1980)) to maintain a current (quarterly) subject-matter or
topical index.

FOIA requires that regulations be available for public
inspection and copying unless the materials are promptly
published and copies offered for sale. The documents which
must be made available include:

1. Department of Defense

The subject-matter index for DoD directives is the
“DoD Directive System Quarterly Index,”” DoD DIR
5025.1-1, Under 32 C.F.R. Part 289, this index and DoD
directives are available either singly or on a subscription
basis. Single copies and the quarterly index may be obtain-
ed free of charge from Commanding Officer, Attn: Code

'In Strang v. Marsh, 602 F. Supp. 1565 (D.R.1. 1985), a court held

that the DRBs are not required to distinguish prior decisions.
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301, Naval Publications and Forms Center, 5801 Tabor
Avenue, Philadelphia, PA 19120. For urgent requests, call
(215) 697-3321 or (215) 697-2179.

For purposes of subscription orders, directives are divid-
ed into series, by subject matter. Subscription orders may
be placed with the Director, Navy Publications and Prin-
ting Service, Bldg. 4, Sec. D, 700 Robbins Ave.,
Philadelphia, PA 19111.

2, Army

The major index to Army directives is DA Pam 310-1,
which is supplemented biweekly with the Baltimore Publica-
tions Bulletin. DA Pam 310-1 lists all regulations, circulars,
pamphlets, and similar materials. DA Pam 310-2 is an in-
dex of blank forms. Other specialized indexes are listed in
DA Pam 310-1.

Single copies of almost all Army publications are
distributed free of charge. Administrative and doctrinal
publications (including regulations) may be ordered from the
U.S. Army AG Publications Center, 2800 Eastern
Boulevard, Baltimore, MD 21220. Approximately 30 days
is required for service.

3. Navy

The basic Navy index of regulatory materials is the
““‘Consolidated Subject Index of Instructions,”” NACV-
PUBNOTE 5215, which is revised quarterly; the Index may
be obtained by writing to SECNAV/CNO, Directives, Room
SES8S, The Pentagon, Washington, D.C. 20350. Other Navy
instructions should be requested through the commands
which issued them. Order JAG publications from the Of-
fice of the Judge Advocate General, Navy Department, Ad-
ministrative Law (Code 13), Washington, D.C. 20370; ad-
dress requests for BUPERS Instructions to Chief of Naval
Personnel, Navy Department, Attn: Publications Branch,
Room 1723, Arlington Annex, Washington, D.C. 20390. The
charge for requested documents will vary depending on what
is ordered.

The Navy’s Manual of The Judge Advocate, Manual
of The Medical Department, and Navy Military Personnel
Manual are available from the Superintendent of Documents,
Government Printing Office, Washington, D.C. 20402.

4. Air Force

The ‘‘Numerical and Subjective Index of Standard
Publications and Recurring Periodicals,”” AFR 0-2, is
published quarterly by the Air Force. Requests for Air Force
publications should be generally made in writing to the
nearest Air Force installation. In the District of Columbia,
however, requests should be sent to Headquarters, 1100
ABG/DAD, Bolling Air Force Base, Washington, D.C.
20332. Price information may be found in ‘“Disclosure of
Air Force Records to the Public,”” AFR 12-30.

5. Marine Corps

The index of Marine Corps directives is ““Marine Corps
Directives System Semiannual Checklist,”” MC BUL 5215,
This and other Marine Corps publications may be obtained
from: Commandant of the Marine Corps (Code HQSP),
Headquarters, U.S. Marine Corps, Washington, D.C. 20380.
The telephone number is: (202) 694-2568 or (202) 694-2580.
Upon receipt of a request, the office will send out a bill. Pay-
ment must be received before the requested documents will
be mailed. Copies of Marine Corps directives may also be
obtained in person, in Room 1302, Navy Annex, Columbia
Pike and Arlington Ridge Road, Arlington, VA 20380, bet-
ween the hours of 8:00 a.m. and 4:30 p.m., Monday through
Friday.

6. Coast Guard

The index for Coast Guard publications is CO-23,6
‘‘Directives, Publications and Reports Index.’’ Coast Guard

publications may be ordered from the Publications Office
(CGMA-3/74), U.S. Coast Guard Headquarters, 400
Seventh St., S.W., Washington, D.C. 20590 (Phone: (202)
428-2316). See generally CG-5212.6.

7. National Guard Bureau (NGB)

The NGB issues NGB Pam 310-1, ‘‘Index of Applicable
Administrative Publications,’’ and ANGRO-2, the index of
Air National Guard regulations. Certain Army National
Guard regulations are found in 32 C.F.R. Part 5634. Na-
tional Guard regulations as such are not published in the
Federal Register. They may, however, be obtained from: Na-
tional Guard Bureau (NGB-DAP), Room 2C368, The Pen-
tagon, Washington, D.C. 20310.

b. P.10/6L, n.36:

The National Veterans Law Center is no longer in ex-
istence. Its functions have largely been assumed by the Na-
tional Veterans Legal Services Project, Suite 610, 2001 S
Street, N.W., Washington, D.C. 20009.

10.3.3 Using the Regulations
e P.10/6L, { 5:

Footnote 40 should be referenced at the end of this
paragraph, instead of where it is referenced in the original
text.

10.3.4 Problems
a. P.10/6L, n.40:

This footnote should be associated with § 10.3.3,
P.10/6L, § 5.

b. P.10/6R, n.43:
Cite is now 32 C.F.R. § 70.8(b)(8).

¢. P.10/7L, n.46:

The current version of the cited provision is at 32 C.F.R.
§ 70.8(b)(8)(iii), (iv).

Appendix 10A
Reading Room Policy

a. See Supp. App. 9C, 32 C.F.R. § 70.8(L), (M), and
(N), for current procedures.

Appendix 10B

Samples From Discharge Index
Appendix 10C
Subject/Category Listing for Discharge Index
[See new subject/category listing at page 105/3.]
Appendix 10D

Model Request Letters
Appendix 10E

Sample DRB Decisional Documents
Appendix 10F

Miscellaneous Citations and Addresses
a. P.10F/1, last §:

This publication may be ordered from Publications
Dept., ACLU Foundation, 122 Maryland Avenue, N.E.,
Washington, D.C. 20002, prepaid $45.00 or $15.00 for tax
exempt organizations.

10872
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APPENDIX 10C

PART I of the INDEX

The cases in PART I of the INDEX ers arranged in order by CASE NUMBER. At the top of esch microfiche near the center, you will find the worde PART 1
CASE RUMDER. Belov it you vill find tvo cace nusbers separated by the word 1T0.

ARMED FORCES DISCHARGE REVIEW AND PART I CASE NUMBER AUG 80
cou;crlul BOARD CASE RECORD IMDEX XXXXXXXXX TO XXX XXKXRX ryicue 001

NOW, uﬁl :Dl THE MICROPICHE WHERE THE CASE NUMBER YOU WANT IS BETWEEN THESE TWO CASE NUMBERS. On the ssme 1ine as the CASE NUNBER in PART t are
the following? °

DATE OF THE REVIEW BOARD DECISTON

TYPE OF DISCHARGE THE PERSON HAS

DATE OF THE DISCHARGE OF THE PERSON WHO APPEALED

AUTHORITY (REGULATION USED) FOR DISCHARGE OR CHANGE BT REVIEW BOARD

REASON FUR DISCHARGE, INDEX NUMBER (found in SECTION 1A of this guide)

BOARD DECISION ON THE APPEAL AND VOTES

SERVICE SECRETARY ACTION

1SSUES ADDRESSED INDEX NUMBEFS (reasons why the applicant thought his diech should be ded)

& FICHE (sheet of film vhere crees will be found)
& FRAME (place wvhere case starie; it'e the microfiche paga mmber)
EXAMPLES
CASE DATE OF TIPE DATE OF DISCHARGE REASON FOR DISCH BOARD  SECT 18SUR ADDR rioie TRAME
NO, 3D DECN DISCH DISCH AUTHORITY (INDEX REF. NO.) DEON bece ) 2 ) 4
AD?701772  10-10-17 04-13-64  AR6I5-208 03408 HD 3-0 A 03408 07401 03600 07402 1000001 A-lo
AD?701772  10-10-77 04-13-64 AR635-208 00303 000004 r-12
AD7701773  10-10-77 05-29-73 AR633-200 CH10 A7000 W 3-2 A [AHOO A9230 é’f)lﬂ A’Jll“ 1000002 Cc-01¢

No.
_Date of Board Decision
L] e of Discharge
#€ Date of Dlscherge
4#"Discharge Authority
A% Reason for Discharge
Poard Declalon
Secretarisl Authority
Tssues Addreaned
# ‘Case Location ({iche end frame)

————sssl

4For Resding Room Use Only
#6Applicable only in Discharge Review Cuses

The first two letters of the

case nunher tell the scrvice from which the applicant was separated as followss
HMisconduct-frequent incidents with Military or Civilian authorities

THE RCASCNS WHY YOU THINK THAT YOUR DISCHARGE SNOULD RE UPGRADED SUCH AS
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IN ORDER TO USE TIIE IXDLX YOU MUST KNOW

1.
2.
3.
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S. TBE CODES USID BY THE POARD TO EXPLAIN ITS DECISION AS SNOWI IN THE INDEX.
These codes show an.upgrade using the GD or HD eyplained in paragraph 2 above
or show the lettcrs NC moaning that the Board decided not to change the
discharge originatly awarded. The letters CU or NU apply to discharges which
were upgraded under Special Discharge Review Programs but had to be reviewed
again uvnder Uniform Stondards. The lettexs Cl mean that the discharge awarded
under the Special Program was affirmed under regular revicew standards. The
jettess NU mean that the discharge awarded under the Special Program was not

Affirmed undex regular review standards.

6. TIE INDEX CODES USED BY THE BOARD TO SHOW WY AN APPLICANT WAS DISCHAPGED AKND
WY ME/SHE TIHOUGHT TH! DISCIARGE SIOULD BE UPGRADED. These codes arc 1isted in
SECTIONS 1A and 1B of this puide.

SAMPLE CASE

Let's assumc that you were discharged from the Army with an Undesirsble
Discharge (UD). For The Good Of The Service (instea? =f court-martial) ycu had
only a short unauthorized absence (AWOL) of less than 30 days and you think that
your use of drugs and your personal problems caused your problems in the service.

TO USE THE INDEX YOU MUST FIRST LOOK IN SECTION 1 (Thc Subject/Category Listing)
TO FIND THE NUMZRICAL CODZS FOR TUE ISSUES TIAT APPLY IN YOUR CASE.

EXAMPLE 1. 1In the sample case outlined above you skould first look
for the Reason for Discharge in the PROPRIETY section under
REASONS FOR DISCIARGE ARD SPECIFIC ELEMENTS PERIAINING TO
THESE DISCHARGES. The Index Number for Discharge For The

Good of the Service is index A70.00.

2. Next look in the EQUITY scction under QUALITY OF SERVICE for
Record of Wmauthorized Ahsences (indicates fsolated/ainor
of fenses) under index AY2.29/30.

3. Finally look in the EQUITY section under CAPABILITY TO
SERVE for Personal Problems (index A93.09/10) and for
Drugs (index A93.17/08).

AFTER YOU HAVE THE INDEX NUMBERS FOR THE REASON FOR YOUR DISCIIARGE AND FOR TIE
REASONS YOU THINK YOUR DISCIIARGE SHOULD BE UPGFADED, YOU LOOX AT THE 1INDEX, PAPT
11 TO FIND CASES WHICH HAVE THE EQUITY INDEX NUMBERS YOU HAVE 'POUND\(ABOVE).

EXAMPLE 1.. Find all of the cases which have index A92,30 under the
colunns titled ISSUES ADDRESSED. The even number .30
shows favorable Board consideration.

REASON FOR BOARD CASE
ISSUE DISCHAKGE ~ DECN NIMBER  SUF  REC
49220 04902 GD 5-0 AD?7701500
A9230 A7000 GD 5:0 AD7701517 A
A9230 A7000 HD 3-2 AD7701519
A9230 03408 GD 5-0 AD7701533 1
A9230 A7000 NC 5-0 AD7701554

2. Llook under colusmm hcaded REASON FOR DISCHARGE (INDEX REF NO) and pick out
the index number for your Reason for Discharge (A70.00). )

1SSVE

A9230
A9230
A2230
A9230
A9230

REASON FOR

DISCHARGE

04902
A7000
A7000
[JhH

BOAFD
DECK

GD -

GD 5-0
HD 3-2
GD 5-0
NC 5-0

CASE
KIpMPER

AD7701500
AD1701517
AD7701519
AD7701533
AD7701554

SUF REC

3. Look under colunn headed BOARD DECN on the same linc as the index for dfscharge

you just found to see if the discharge was upgraded.

column must have either s GD or an HD entry.

A9230
49230
A9230
A9230
A9230

REASON FOR BOARD
04902 CD S-0
A7000 GD 5-0
A7000 ¥D 3.2
03405 GD 5-0
A7000 NC 5-0

CASE
KPR

AD7701500
AD7701517
AD7701519
AD7701533
AD7701554

This means that the

SUF REC

4, 1If the board decision is either GD or HD, look under celumn four (CASE NUMBER)
and vrite the CASE NIMBER on a seprrzte piece of paper for your later use.

JISSUE

A9230
A9230
A9230
A9230
A9230

REASON FOR
DISCHARGE

04902
A7000
A7000
03408
A7000

BOARD CASE

DECK_ KIMBER  SUF  REC
GD 5.0 AD7701500

GD 5-0 AD7701517 A
HD 3.2 AD7701518

GD 5-0 AD7701533 1

NC 5-0 AD7701554
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6.

7.

Ieturn to the colian headed RFASON FOR DISCHARCE (INDEX REF NO) and o
Yovn 6o the next mumber which s the same as yours (A70.00) and follow
steps 2, 3 and 4 above. Continuc doing this until you have fipished all
of the pages which have the infomiation you nced for your first issue
£92.30 (AVOL).

Next, take the sccond ISSUE index nunber that applies to your case (personal
pro®less index A93.10) and find all of the cases with this Index muibzr under
the coluwn titled ISSUES ADDRESSED and follow the samc procedure as you dié
before, in steps 2, 3, & and 5 above.

Complete the process following the same syst~m with your last index (Crugs -
A93.18). . :

YOU NXOW MAVE A LIST OF ALL OF TilE CASES OF PEOTLE DISCHARGED FOR THE SAME REASOX
YOU WERE DISCHARGED AD W10 FELT TilAT TILEIR DISCHARGZS SNOULD BE UPGFADED TOR 50T
OF TNE SAME REASORS YOU DO. THE NEXT TilING YOU WANT TO DO IS TO MAXE TiE L1ST
INCLUDE ONLY THE ISSUES YOU HAVE SO THAT YOUR LIST IS A LIST OF CASES WHICH BEST
LOOKS LIKE YOURSe TO DO THAT, YOU NOW TURN BACK TO PART 1 OF THE 1NDEX AUD USE
THE CASE NUMBERS WIICH YOU IAVE WRITTZR ON TME SEPAPATE PAPER. YOU LCCK UP EACH
CASE WHICH YOU TOUND BY CASE NUM2ER AND LOOK UNDER THE 1SSUES ADDRESSED CCLLMN.
EACH CASE WHICH IAS ALL OF YOUR ISSUE NUMBERS TOGETHER AND ONLY YOUR ISSUE NUM2ERS
1S A CASE YOU WANT TO HELP YOU! IN PREPARING YOUR CASE. ONCE YOU HAVE ALL OF THE
CASE NUMBERS FOR CASES WITH YOUR REASOR FOR DISCHARGE AND YOUR ISSUES YOU ARE RELLY
TO FEQUEST CASES TO REVIEW.

NOTE: The above exanple uses the INRDEX NUMBERS contained in Scction 1B for cases
heard after mid 1978. For cases heard prior to mid 1978 the INDZX NIM{BERS cen-
tained in Section 1A would be used in the same manner.

Corrections Boards

TArTS WFEDED TO USE INDEX

In order to use the index for Corrections Board cases you must know:
1. The service from which you wish correction or discharge upgrade.
As with Discharge Review cases, the first two letters of the case
number tell the service with which the applicant was a member:

AL - Army Corrections Board

FC - Air Force Corrections Board

NC - Naval Corrections Board

MC - Marine Corrections Board

CG - Coast Guard Corrections Board
2. THE TYPE OF DISCHARGE THAT YOU RECEIVED (IF APPLICABLE)

HD Honorable Discharge
GD General Discharge (Discharge Under Honorable Conditions)
CD Clemency Discharge
UD Undesireable Discharge (Under Other Than Honorable Conditicms)
BD Bad Conduct Discharge (result of court-martial)
DD Dishonorable Discharge (result of court-martial)

3. THE REASON YOU WERE DISCHARGED (IF APPLICABLE) Some Examples are:

Conviction of Civilian Court
Homosexuality
Character and Behavior Disorder
For the good of the Service (instead of court-martial)
Misconduct-frequent incidents with Military or Civilian authorities

4. THE REASONS WHY YOU THINK THAT YOUR DISCHARGE SHOULD BE UPGRADED
(IF APPLICABLE) SUCH AS

Alcoholism
Combat Service
Discrimination
Drugs
Personal Problems
Rardship

Post-Service Conduct

yoIBasaYy

P




9/S01

Subject/Catogory Listing To Accompany the
Armed Forces Discharge Review and
Correction Boards Index

FOREWORD
September 1986

This Subject Category Listing is for use with the Armed
Forces Discharge Review/Correction Boards Index.

Its purpose is to assign numerical codes to various

"Reasons for Discharge” used in the review process. This
includes issues raised by the applicant and those identified
by the Board in arriving at its determination.

The Subject Category Listing is divided into two sections:
Section I contains those issue numbers that are used for
discharge review cases; Section II deals with those issue
numbers used in nondischarge review cases.

Section I

Subsection IA, the issues in use today, has been used by

the Discharge Review Boards since mid-1978. It incorporates
the terminology contained in DoD Directive 1332.28, "Discharge
Review Board (DRB) Procedures and Standards,"” dated 11l August
1982 and covers pages 4-32. It contains numerical codes
A00.01-A99.99.

Subsection IB contains issue numbers used by the boards prior
to mid-1978; its inclusion in this revision is as a historical
reference. This section spans pages 35-51 and represents
issue numbers 001.00-099.99. :

Section II
The issues in use today, contains issue numbers used by the

Correction Boards to designate non-discharge cases., This section

spans pages 52-63 and contains numerical codes 100.00-144.00.

Asterisks (**) mark those categories in Section IA that are
effected by this update. Suggestions for changes in the
Subject/Category listing should be sent to the following
address.

Administrative Director

Joint Service Review Activity
OASD (MI&L) (MP&FM)

Washington, D.C. 20301

This document is maintained and published by the DA Military
Review Boards Agency as proponent agency for the Department
of Defense. If you desire additional copies of this publi-
cation, their address is as follows:

DA Military Review Boards Agency
Washington, D.C. 20310-1809

SECTION I.eueeene Discharge Case Issue Numbers

. ...Issue Numbers used for cases P-

reviewed after mid-1978
(Numerical codes A00.01-A99.99)

le.cs....Outline to the revised Subject/
- Category Listing

2........Explanation of the revised Subject/
Category Listing as it relates to
the Discharge Review Boards

K Explanation of Parts relating to the
Discharge Review portion of the
Subject/Category Listing

4........Revised Subject/Category Listing 1978
(Updated Sep 86)

5.c0ees..Glossary

B..ooev....ISsue Numbers used for cases
reviewed prior to mid-1978
(Numerical codes 001.00-099.00)

SECTION II.......Nondischarge Case Issue Numbers
(Numerical codes 100.00-144.00)

p.

P-.

p-
p-

P
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33
35
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Issue numbers used to index discharge cases reviewed after

PART

PART

"PART

xx

PART

PART

PART

PART

PART

PART

PART

1

J

SECTION 1A

mid-1978 (Numerical Codes AD0.01 - 299.99)

OUTLINE TO THE REVISED SUBJECT/CATEGORY LISTING

PROPRIETY CONSIDERATIONS

Common Elements to All Discharges
Index Numbers (A01.00 - A01.36)

Common Elements to Discharge Where SM Has

Right to Board Hearing
Index Numbers {(A02.00 - A02.32)

Reason For Discharge and Specific Elements

Pertaining to These Discharges
Index Numbers (A03.00 - A84.00)

Policy Changes Made Specifically
Betroactive

Index Numbers (A85.00 - AB9.00)

EQUITY CONSIDERATIONS

Policy Changes Not Specifically Retroactive

Index Numbers (A90.00 - A91.06)

Quality of Service
Index Numbers (A92.00 - A92.32)

Capability to Serve
Index Numbers (A93.00 - A93.30)

Other Equitable Considerations
Index Numbers (A94.00 - A98.00)

OTHER CONSIDERATIONS

Administrative Actions Indirectly Related

To Discharge
Index Numbers (A99.00 - A99.16)

Special Programs
Index Numbers {(A00.00 - A0Q.58)

Page

Page

Page

Page

Page

Page

Page

Page

Page

Page

10

12

13

24

25

26

27

28

30

3

EXPLANATION OF THE REVISED SUBJECT/CATEGOBY LISTING
As Its Relates to the Discharge Review Boards

xx

The revised Subject/Category listing (S/CL) incorporates the
Discharge Review standards with those which resulted from the Urban
Law litigation and subsequent changes in DoD Directive 1332.28,
“Discharge Review Board (DRB) Procedures and Standards.” The most
recent changes (1 September 1986) to the S/CL are marked with two
asterisks (*¥). '

The current S/CL which pertains to the DRB's is divided into ten
parts: Parts A through D relate to PROPRIETY CONSIDERATIONS; Parts
E through H relate to EQUITY CONSIDERATIONS; and Parts I through J
relate to OTHER CONSIDERATIONS and SPECIAL PROGRAMS. For further
explanation of these parts, see the comments contained on page 25.

The index reference numbers have been assigned for easy use. The
letter "A" precedes each index number to indicate that it is from
the revised S/CL (after mid-1978).

(a). BEASONS FOR DISCHABRGE are indicated by "major digits"
A03.00--A84.00.

(b). SPECIFIC PROCEDURAL ELEMENTS unique to a particular Reason of
Discharge are indicated by the "major digit™ assigned that
reason and "minor digits” reflecting the Specific Procedural
Elements, e.g. A03.08, A70.04.

{c). PROCEDURAL ELEMENTS COMMON TO ALL DISCHARGES begin with the
"major digit" AOl and are further categorized by “minor
digits,” e.g. A01.02 or AOl.11.

(d). PROCEDURAL ELEMENIS COMMOM TO ALL DISCHARGES WHERE THE
SERVICEMEMBER HAS A RIGHT YO A BOABD HEARING begin with the
“major digit" A02. and are further categorized by “minor
digits," e.g. A02.02 or A02.13.

(e). ALL EQUITY CONSIDERATIONS are reflected by the “major digits"
A90.--A94. and are further categorized by "minor digits,”
eg. A92.03 or A93.14.

(£). CONTENTIONS OR ISSUES ADDRESSED WHICH CONCERN THE PROPRIETY
OF ADMINISTRATIVE ACTIONS indirectly related to the discharge
process but which may reflect on the equity of the process
begin with the “"major digit® A99. and are further
categorized by "minor digit," e.g. A99.01 or A99.08.

o18asay
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(g). All consideration under SPECIAL PROGRAMS concerning discharge
review are indicated by the "major digit" A00. and further
are categorized by “minor digits” e.g. A00.21, A00.14.

For example, in the Computer Printout (Part I of the Index) you
might see under the headings the following:

EXAMPLE
BEASON FOR DISCHARGE TSSUES ADDRESSED
4A03.00 A01.10, A03.03, A92.02,A93.07,A493.22
Common Element Equity Considerations
Specific Procedural
Reqm't Pertaining
to the Discharge

Indexr numbers from S/CL corresponding to Reason For Discharge and
Issues Addressed in Example above:

(A03.00) Discharge for Expiration of Term of Service (EIS)

(A01.09/10) Characterizition Based in part on Prior Service

(A03.03/04) Personal Decorations During Current Service Not
Considered

{A92.01/02) Conduct and Efficiency Ratings

{A93.07/08) Marital/Family Problems

(A93.21/22) Medical/Physical Problems

X

The Subject/Category Listing uses a slash to indicate that two
numbers have been assigned to a particular issue, e.g. A03.03/04
indicates either A03.03 or A03.04. The even numbers indicates
favorable consideration by the Board concerning a standard of
equity (A92.02) or that a claim of impropriety was valid (A01.10).
An odd number indicates unfavorable cousideration of equity
(93.07) or that a claim of impropriety was invalid (A03.03). The
index number will be odd except when the Board uses that item as a
basis for upgrade. For example: even if the applicant served well
in combat, the indexr number will be (A92.07) if the Board does not
use his combat service as a basis to grant celief.

Board Members should code not only the Reason For Discharge and
Issues raised, but all areas of consideration which provided the
basis for their decision. To enable an applicant to determine
which Issue addressed provided the principal reason for the Board's
decision, an index reference number assigned to that reason should,
whenever possible, be the first number entered under the ISSUES
ADDRESSED.

For PROPBIETY CONSIDERATIONS, a number relating to s specific
procedural error will be entered first (see A01.10).

For EQUITY CONSIDERATIONS, a number relsting to a broad area of
EQUITY, e.g. A493.00 may be appropriate, especislly in those cases
where more than one Equity consideration provided the basis for the
decision.

=
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EXPLANATION OF PARTS RELATING TO THE DISCHARGE REVIEW
PORTION OF THE SUBJECT/CATEGORY LISTING

PART A..... relates to propriety issues common to all discharges.

PART B..... relates to propriety issues common to all discharges
where the servicemember has a right to a hearing before a Board of
Officers.

PART C..... index reference numbers assigned to specific Reasons
for Discharge--under each reason, the considerations of propriety
unique to that discharge.

PART D..... Two policy changes that have been made expressly
retroactive.
PART E..... relates to procedural changes which past applicants

have suggested represent a substantial enhancement of rights and

- which, if applied retroactively, would result in & more favorable

characterization of discharge. This Part also includes index
reference numbers which relate to policy changes concerning the
characterization of discharge a Servicemember can or must receive
when separated for a particular reason.

PART F..... Equitable Considerations relating to a former service-
member's Quality of Service.

PART G..... Equitable Considerations relating to a former service-
member's Capability to Serve.

PART H..... Eguitable Considerations which do not clearly fall
within one of the parts above.

PART I..... relates to considerations of impropriety in
administrative actions indirectly related to the discharge process
but which may reflect on the equity of that process.

PART J..... relates to Special Programs for discharge review.

SECTION 1

REVISED SUBJECT/CATEGORY LISTING (1978)

UPDATED 1 September 1986

PROPRIETY CONSIDERATIONS

PART A  COMMON ELEMENTS THROUGHOUT THE DISCHARGE PROCESS

X

(A01.00) Propriety of Discharge (discharge is proper, no 8specific
issues of propriety)

(A01.01/02) Separation action not properly initiated
(A01.03/04) SHM not properly notified of separation action
(AC1.05/06) Improper physical examination at separation
(A01.07/08) Discharge authority not proper

(A01.09/10) Cheracterization based in part on prior service

(A01.11/12) Characterization based in part on pre-service
record

(A01.13/14) Evidence in record does not support reagson for
discharge

x* (A01.15/16) SM not separated within reasonsble/required
time after approval

(A01.17/18) JAG's (Legal) review, when required, defective

(A01.19/20) SM's ratings/grades were not properly
calculated or administered

(AD1.21/22) Evidence obtsined in violation of Article 31,
UCMJ, (Self Incrimination) improperly
considered

(A01.23/24) Evidence obtained from unlawful search
improperly considered

{A01.25/26) Hearsay evidence improperly considered

(AC1.27/28) Unsworn testimony or statements improperly
considered

10
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(A01.29/30)

(A01.31/32)

(401.33/34)

(A01.35/36)

(A01.37/38)
(A01.39/40)
(A01.41742)
(A01.43744)
(201.45/46)
(A01.47/48)

(A01.49/50)
(A01.51/52)

(A01.53/54)

(A01.55/56)

(A01.57/58)

{A01.59/60)

Exempt/limited use evidence (related to
alcohol/drug abuse) improperly considered

Other evidence improperly considered,
including defective records of disciplinary
of fenses

Discharge Under Conditions Other Than
Honorsable of inactive reservist based upon
civilian misconduct found not to have affected
directly the performance of military duties.
Deleted 1 September 1986. Use (A61.11/12)

Discharge with a General Discharge of inactive
reservist based upon civilian misconduct found
not to have had an adverse impact on the
overall effectiveness of the military police
morale and efficiency. Deleted 1 September
1986. Use (A61.13/14)

No counsel provided

Insdequate counsel

No boara of officers

Presumption of regularity (Incomplete record)
Counseling requirements not met or waived
Rehabilitative requirements not met or waived

Mental Status or Psychiatric Evaluation not
conducted

Statement submitted by applicant during
discharge process not considered

Honorable discharge mandated in this case

Characterization or reason for discharge
improperly changed by an authority involved in
the discharge process snd/or appropriate
entries not made in file showing reason

Discharge is improper because it was based on
an invalid urinalysis test

Other [Submit category/issue to:
Administrative Director
Joint Service Review Activity

OASD(MI&L) (MP&FHM)
Washington, D.C. 20301}

11

PART B

(A02.00)

ELEMENTS COMMON TO DISCHARGES WHERE SM HAS RIGHT TO BOARD

HEARING

(A02.01/02)

(A02.03/04)

(A02.05/06)

(A02.07/08)

Commander's report improper

SM not properly notified of right to regquest
board hearing

SM not properly notified of right to submit
statement

Improper counsel for consultation

(A02.09/10) Waiver of board hearing not proper

(A02.11/12)
(A02.13/14)
(A02.15/16)
(A02.17/18)
(A02.19/20)
(A02.21/22)
(A02.23/24)
(A02.25/26)

(A02.27/28)

(A02.29/30)

(A02.31/32)

(A02.33/34)

Improper denial of request for board hearing
Improper composition of board

Improper counsel for representation

Ineffective assistance of counsel

Request for witness improperly denied

Command iatervention {influence) improper
Improper denial of request to personally appear
Recommendation of board improper

Discharge authority's approval improper in
light of board recommendation

Withdrawal of waiver not properly considered

Improper vacation of suspended administrative
discharge

Other [Submit category/issue to:
Administrative Director
Joint Service Review Activity

OASD(MI&L) (MP&FM)
Washington, D.C. 20301)

12

ol
o
wn
®
®
-
[«]
=




1L/S01

PART C

(A03.00)

T

X

T

T

(A04.00)

(A05.00)
(A06.00)

(A07.00)

™
L
(A08.00)
(A09.00)
(A10.00)

(A11.00)

(A12.00)

REASONS FOR DISCHARGE AND SPECIFIC ELEMENTS PERTAINING TO
THESE_DISCHARGES

Discharge For Expiration of Term of Service/Enlistment
(ETS)

(A03.01/02) SM member did meet regulatory criteria for
Honorable Discharge

(A03.03/04) Personal decoration during current service not
considered. Deleted 1 September 1986. Use

(A92.03/04) Equity Consideration

(A03.05/06) Characterization based on isolated acts of
indiscipline. Deleted 1 September 1986. Use
{A92.35/36) Equity Consideration

(A03.07/08) Characterization based on mental status or
other medical evaluation

(A03.09/10) (Characterization improperly changed by
commanding officer or transfer activity
and appropriate entries not made in file
showing reason) Deleted 1 September 1986. Use

(A01.55/56)

Discharge for Convenience of Government (Best Interest of
the Service/Changes in Service Obligation) (see specific
categories (A05.00 to A28.00) below)

Reduction in strength {(Service manpower)

Erroneous induction or enlistment

Early separation under directed programs

(A07.10) Insufficient retainability for required retraining
(A07.20) Bar to reenlistment

Discharge on basis of alien status

Lack of jurisdiction

Sole surviving son/daughter or family member

Concealment of arrest record

Secretarial authority

13
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(Al13.

(Al4.

(AlS.

(Al6.

(Al7.

ax

(A18.

(A19

(A20.
(A21.
(A22.
(A23.

(A24.

»
at

00

00

00

00

00

00

.00

00

00

00

00

00
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Discharge for failure to meet weight control standards
(formerly obesity)

Discharge for motion/travel sickness

Inability to perform duties due to parenthood

Discharge to accept commission

Discharge for enlistment/reenlistment

Physically disqualified for or eliminated from Officer
Candidate School

SM erroneously delivered punitive discharge before review
tfinal

Discharge for allergy to clothing

SM serving constructive enlistment with defective contract
Discharge for pregnancy or marriage

Discharge for conscientious objection

Marginal performer discharge (EDP/QMP): Non-trainee
(1 Sep 73 - 30 Sep 82)

(A24.01/02) (SM not properly counseled by command). Deleted

1 September 1986. Use {A01.45/46)

(A24.03/04) SM met required standards of performance after
award of MOS

(A24.05/06) SM not in unit from which separated for
required period of time

(A24.07/08) SM did pot consent to discharge
(A24.09/10) (Improper counsel for consultation (when

required)). Deleted 1 September 1986. Use
(A01.37/38 or A01.39/40)

(A24.11/12) (Statement submitted not considered) Deleted 1

September 1986. Use (A01.51/52)

14
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(A25.00)

k4

ey
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(A26.00)
(A27.00)

(A28.00)

r

(429.00)

£ ¢ 4

x

k2

(A24.13/14) (Not separated within specified period of time
in service). Deleted 1 September 1986. Use

{A01.15/16)

HMacginal performer discharge (IDP): Trainee (1 Sep 73 -
30 Sep 82)

(A25.01/02) (SM not discharged within required time after
enlistment). Deleted 1 September 1986. Use
(A01.15/16)

(A25.03/04) (Trainee discharge not properly characterized
as honorable). Deleted 1 September 1986. Use

(A01.53/54)

(A25.05/06) (Trainee discherge not properly counseled by
command before discharge). Deleted 1 September
1986. Use (AD1.45/46)

(A25.07/08) (Statement/rebuttal submitted not considered).
Deleted 1 September 1986. Use (A01.51/52)

Substandard performance/behavior (Petty Officer)
Substandard performance/behavior (Non-Petty Officer)

Condition//medical disability which interferes with
performance of duties, not a physical disability

(A28.10) Conditions which interfere with military service
Entry Level Performance and Conduct (ELS) (After 1 Oct 82)
(A29.01/02) (Member not properly counseled/rehabilitated by

command before separation). Deleted 1 September
1986. Use (A01.45/46 or A01.47/48)

(A29.03/04) Member not discharged within 180 days of
AD/IADT

(A29.05/06) (Member not separated within three duty days
after approval by separation authority).
Deleted 1 September 1986. Use (A01.15/16).

{A29.07/08) (Statement/rebuttal not considered). Deleted
1 September 1986. Use (A01.51/52)
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(A30.00) Convenience of the Govermnment (Officers) (See specific

xrx

(A31.

(A32

(A33

(A34.

(A35.

E4

(A36.

(A37.

(A38.

=

“(A39.

xx

{A40.

X

.00

.00

00

00

00

00

ast

00

fae)

00

-

00

-

00

categories (A30.10 to A30.70) below)

(A30.01/02) Renumbered. See (A30.10) below

(A30.03/04) Renumbered. See (A30.30) below

(A30.05/06) Renumbered. See (A30.50) below

(A30.07/08) Renumbered. See (A30.70) below

(A30.10) Parenthood

(430.30) Other designated physical or mental condition
(A30.50) Review Action

(A30.70) Conduct adverse to the best interest of the
service

Discharge for physical disability

Discharge (Characterization) as a result of DEB action
Discharge (Characterization) as a result of other official
board action (e.g. clemency & parole, correction of
military records)

Discharge for minority

Discharge for dependency or hardship

(Discharge for security reasons). Deleted 1 September 1986.
Use (A37.00).

218asay

Discharge in the interest of natiomal security

Failure in prisoner rehabilitation/retraining

Action by the Special Court-Martial authority

Discharge for Unsuitability (Prior to 1 Oct 82. For
discharges prior to 8 Apr 59 use (A78.00)) (See specific
categories (A41.-48. below)

(A40.01/02) (Counseling requirements not met or waived).
Deleted 1 September 1986. Use (A01.45/46)

(A40.03/04) (Rehabilitative requirements not met or
waived). Deleted 1 September 1986. Use
(A0).47/48)

16
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*x (A40.05/06) (Mental status evaluation (when reguired) not
conducted). Deleted 1 September 1986. Use
(A01.49/50)

*x (A40.07/08) (Reguested psychiatric or psychological report
not conducted). Deleted 1 September 1986. Usge

{A01.49/50)

(A41.00) Inaptitude
(A42.00) Personality disorder (0ld character & behavior disorder)

(A42.01/02) Neuropsychiatric (NP) evaluation not
proper/present

(A43.00) Apathy

(A44.00) Enuresis

(A45.00) Alcohol abuse
(A46.00) Homosexual tendencies

(A46.01/02) No verified record of homosexual acts prior to
or during service

(A46.03/04) Did pot exhibit, profess or admit to
homosexual tendencies

** (A46.05/06) (Psychiatric/psychological evaluation (when
required) not performed). Deleted 1 September
1986. Use (A01.49/50)

(A47.00) Financial irresponsibility
(A48.00) Unsanitary habits

(A49.00) Discharge for Unsatisfactory Performance (After 30 Sep 82)

Lkl (A49.01/02) (Counseling and rehebilitation requirements
not waived). Deleted 1 September 1986. Use
(AQL.45/46)

*x (A49.03704) (Notification requirements not met). Deleted 1

September 1986. Use (A01.01/02)

xx (A49.05/06) (Mental status evalution or psychiatric
evaluation report (if applicable) not
conducted). Deleted 1 September 1986. Use

{A01.49/50)

17
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(A50.00)

Bx

(A51.

(A52.

*x

(A53.

xr

(AS4.

=%

(A5S.

=%

(A56.

xx

(AS7.

00)

00

-

00)

00

-

00

00)

00

-~

(A49.07/08) (Medical examination (if applicable) not
conducted). Deleted 1 September 1986. Use
(A01.05/06)

(A49.09/10) (Statement/rebuttal not considered). Deleted 1
September 1986. Use (A01.51/52)

Discharge for Unfitness {see specific categories AS1. -
A58. below)

(A50.01/02) (Counseling requirements not met or waived).
Deleted 1 September 1986. Use {01.45/46)

(A50.03/04) (Behabilitative requirements not met or
waived). Deleted 1 September 1986. Use
(AO]1.47/48)

(A50.05/06) (Mental status evaluation (when required) not
conducted). Deleted 1 September 1986. Use
(A01.49/50)

(A50.07/08) (Requested psychiatric or psychological report
not conducted. (Deleted 1 September 1986. Use
(A01.49/50)

Frequent involvement with c¢ivil or military authorities (8
Apr 59 to 31 Mar 76)

Sexual perversion (Prior to 1 Oct 82)

AILEDEN |

Drug use, sale or possession (Prior to 1 Oct 82)

Established pattern of shirking (Prior to 1 Oct 82)

Established pattern of failure to pay debts (Prior to 1l
Oct 82)

Established pattern of failure to support dependents
(Prior to 1 Oct 82)

Homosexual acts (Prior to 10 Mar 81)

(A57.01/02) No confirmed propesal, solicitation, attempt
or performance of homosexusl acts

18
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x

e

(A57.03/04) Isolated incident stemmed from immsturity,
curiosity or intoxication

(A57.05/06) (Psychiatric/psychological evaluation (when
required) not conducted). Deleted 1 September
1986. Use (A01.49/50)

(AS8.00) Unsanitary habits (Prior to 1 Oct 82)

xx

(A59.00) Discharge for homosexuality (After 9 Mar B81)

*w

rx

k£

(A60.00)

(A61.00)

(A59.01/02) (Motification requirements not met). Deleted 1

September 1986. Use (A01.01/02)

(A59.03/04) (Mental status evaluation not conducted).
Deleted 1 September 1986. Use (A01.49/50)

(A59.05/06) (Statement/rebuttal not considered). Deleted 1

September 1986. Use (A01.51/52)

(A59.07/08) With subordinate
(A59.09/10) ﬂocntion subject to military control
{A59.11/12) For compensation
(A59.13/14) With person under 16 years of age
{A59.15/16) Openly in public view
{A59.17/18) With use of force, coercion, or intimidation
(A59.19/20) Other [Submit category/issue to:
Administrative Director
Joint Service Review Activity
OASD(MI&L) (MP&FM)
Washington, D.C. 20301)

Discharge for Misconduct (See specific categories A61. -

A67. below)

Conviction by civil authorities (Foreign or domestic)

(A61.01/02) No conviction which met UCHJ punishment
standards

(A61.03/04) Discharged before appeal action completed

19
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(A62.00)

(A63.00)

Ty

xx

(A64.00)

(A61.05/06) Discharge not in accordance with policy for
Non-U.S. convictions

(A61.07/08) (Mental status evaluation (when required) not
conducted). Deleted 1 September 1986. Use
(A01.49/50)

(A61.09/10) Improperly discharged after constructive waiver

(A61.11/12) Misconduct of inactive reservist discharged
under other than honorable conditions based
upon civilian misconduct found not to have
affected directly the performance of military
duties

(A61.13/14) Misconduct of inactive reservist discharged
under honorable conditions based upon civilian
misconduct found not to have had an adverse
impact on the overall effectiveness of the
military morale and efficiency

(A61.15/16) (Seriousness of offense). Deleted 1 September
1986. Use (A92.35/36) Equity Consideration

Fraudulent enlistmen’
(A62.01/02) Fraudulent entry not substantiated
(A62.03/04) (Mental status evaluation (when required) not

conducted). Deleted 1 September 1986. Use
(A01.49/50)

{A62.05/06) Recruiter misconduct

Prolonged unauthorized absence (extended AWOL/desertion)
(Prior to 1 Oct 82)

(A63.01/02) Unauthorized absence (AWOL/desertion) not
continuous 1 year or more

(A63.03/04) (Mental status evaluation (when required) not
conducted). Deleted 1 September 1986. Use
1401.49/50) i

Frequent involvement with civil or military authorities (1
Apr 76 to 30 Sep 82) (See procedural elements under
unfitness A50.01-08)

(A64.01/02) Criteria for under other than honorable
conditions (UOTHC/UOHC) not met

20
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[ 31

{A65.00)

(A66.00)

(A67.00)

T
X
L1
sz

X

X

EL]
rxr

xT

(A68.00)

x%

x

(A69.00)

xx

s

(A70.00)

Homosexual acts (After 10 March 1981) (See procedural
elements under unfitness A50.01-08; and A57.01-06)

Drug sbuse (See procedural elements under unfitness
A50.01-08)

Acts or patterns of misconduct (See specific categories
(A67.10 to 67.70) below

(A67.01/02) Renumbered. See (A67.10) below
(A67.03/04) Renumbered. See (A67.30) below
(A67.05/06) Renumbered. See (A67.50) below
(A67.07/08) Renumbered. See (A67.70) below
(A6/.10) Minor disciplinary infractions (After 1 Oct 82)

(A67.30) Serious offemse (civil or military) (After 1 Oct
82)

(A67.50) Pattern of miscoﬁduct (After 1 Oct 82)
(A67.70) Illegal use of drugs (After 1 July 83)
(A67.90) Prejudicial to good order and discipline
Bad Conduct Discharge (BCD)

(A68.01/02) BCD not affirmed on appellate review

(A68.03/704) (Seriousness of offense). Deleted 1 September
1986. Use (A92.35/36) Equity Comsideration

Discharge for alcohol/drug rehabilitation failure (After
20 Bov 77)

(A69.01/02) SM was not rehsbilitative failure
(A69.03/04) SM was discharged prior to minimal treatment
(A69.05/06) (Discharge not properly characterized as

honorable). Deleted 1 September 1986. Use
(A01.53/54)

(A69.07/08) (Improper counsel for consultation). Deleted 1

September 1986. Use (A01.37/38 or A01.39/40)

Request for discharge for pood of service (GOS) for
conduct which rendered SM triable by CM (See specific
categories A71.-A77. below)

(A70.01/02) Charges not preferred

21

(A70.03/04) Offense charged, not punishable by a "Punitive
Discharge”

(A70.05/06) SM did not request for GOS discharge

(A70.07/08) (SM not properly counseled by attorney).
Deleted 1 September 1986. Use (A0)1.37/38 or
A01.39/40) .

(A70.09/10) Request for withdrawal of GOS discharge mot
processed/considered

(A70.11/12) SM could not knowingly request GOS discharge
at the time

(A70.13/14) No UCMJ jurisdiction over the person
(A70.15/16) No UCMJ jurisdiction over the offense

(A70.17/18) (Seriousness of offense). Deleted 1 September
1986. Use (A92.35/36) Equity Consideration

(A71.00) Conduct triable by CM: AWOL

(72.00)
{A73.00)
(A74.00)

(A75.00)

xE
X

s
xx

(A76.00)

TE

(A71.01/02) Renumbered. See (A71.10) below
(A71.03/04) Renumbered. See (A71.30) below

(A71.10) Conduct triable by CM: Absent from appointed
place of duty.

(A71.30) Conduct triable by CM: Missing movement
Conduct triable by CM: Larceny

Conduct triable by CM: Assault

Conduct triable by CM: Drugs

Conduct triable by CM: DOLO

(A75.01/02) Renumbered. See (A75.10) below
(A75.03/04) Benumbered. See (A75.30) below

(A75.10) Conduct triable by CM: Dereliction of duty
(A75.30) Conduct triable by CM: Sleeping on duty
Conduct triable by CM: Distespect

(A76.01/02) Renumbered. See (A76.10) below

22
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L (A76.10) Conduct triable by CM: Making a false official x*

statement (AB4.00) Discharge for unsatisfactory participation/attendance at
drills/meetings (Reserve or National Guard personnel)(Use
(A77.00) Conduct triable by CM: Homosexuality procedural elements under (AOl.) series)
{A78.00) Discharge for inaptitude or unsuitability (Discharges = (A84.01/02) (Member not properly notified by command
prior to April 1959) before separation). Deleted 1 September 1986.

Use (A01.01/02)
(A79.00) Discharge for undesirable habits or traits (Discharges

prior to April 1959) *= (AB4.03/04) (Statement/rebuttal submitted not considered).
Deleted 1 September 1986. Use (A01.51/52)

(AB0.00) Officer resignation
PART D POLICY CHANGES MADE SPECIFICALLY RETROACTIVE

(A80.01/02) Officer did not tender resignation
(AB0.03/04) No elimination action initiated, when required (A85.00) Drug use/possession (Laird Memorandum) (Only applies to

discharges executed on or before 7 July 1971)
(AB0.05/06) Request not forward to military department by

GCH authorities {AB5.01/02) Discharge based solely on drug related conduct
(A81.00) Officer elimination (A85.03/04) Discharge based solely on drug use/possession
(AB2.00) Officer expiration of tecm of service (AB5.05/06) Discharge based on sale, but mere conduit

theory applies
(A83.00) Other [Submit category/issue to:
(ABS5.07/08) Service ~ecord otherwise satisfactory
Administrative Director

=
ik Joint Service Review Activity (A86.00) Personality Disorder (0Old character and behavior disorder) 53
7 OASD(MISL) (MPGFM) -4
N Washington, D.C. 20301) (A86.01/02) No NP evaluation ﬁ
-
& &

(AB6.03/04) No NP evaluation diagnosing a personality
disorder

(A86.05/06) Evaluation not conducted by proper medical
authority

"
»

(AB6.07/08) (No clear and demonstrable reason for less
than honorable discharge). Deleted 1 September
1986. Use (A01.53/54)

(AB7.00) Other [Submit- category/issue to:
Administrative Director
Joint Service Review Activity
OASD(MI&L) (MP&FM)
Washington, D.C. 20301)

(A88.00)

(AB9.00)
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PART E

EQUITY CONSIDERATIONS
(CONTENTLONS, ISSUES OR CONSIDERATIONS)

POLICY CHANGES NOT SPECIFICALLY RETROACTIVE

(A90.00) Procedural

(A90.01/02) Formal notification of separation action
(A90.03/04) Opportunity to respond (e.g. Submit statements)
(A90.05/06) Opportunity for a board hearing

(A90.07/08) Right to lawyer for consultation

(A90.09/10) Right to lawyer for representation

(A90.11/12) Opportunity to examine cross-examine
witness(es)

(A90.13/14) Other {Submit category/issues to:

Adninistrative Ditector

Joint Service Review Activity
OASD(MI&L) (MP&FM)
Washington, D.C. 20301]

(A91.00) Policy

T

xx

{A91.01/02) Character of discharge received by SM is not
now authorized or reqguired when e SM is
discharged for the same reason or conduct

(A91.03/04) Conduct for which SM was discharged no longer
provides an authorized basis for separation

(A91.05/06) Clemency is warranted (Discharged with s BCD)

(A91.07/08)) Other [Submit category/issue to:

Administrative Director

Joint Service Review Activity
OASD(MI&L) (MP&FM)
Washington, D.C. 20301)

25

PART F

(A92.00)

E 21

xx

QUALITY OF SERVICE

(A92.01/02)
(A92.03/04)
(A92.05/06)
(A92.07/08)
(A92.09/10)
(A92.11/12)
(A92.13/14)
(A92.15/16)

(A92.17/18)

(A92.19/20)
(A92.21/22)
(A92.23/24)
(A92.25/26)

(A92.27/28)

(A92.29/30)

(A92.31/32)

(A92.33/34)

(A92.35/36)

(A92.37/38)
(A92.39/40)
(A92.41/42)

(A92.43/44)

Conduct and efficiency ratings

Awards and decorations

Letter of commendation

Combat service

Wounds received in action

Record of promotions

Rank/responsibility level at which SM served
Other acts of merit

Date and period of service which is subject of
DRB review; length and quality of service
under review

Prior (Honorsble) military service

Post service conduct (Good citizenship)
Record of non-judicial punishment

Record of Court(s)-martial convictions

Record of conviction(s) by civil authorities
while in service and part of service record

Record of unauthorized absences

AWOL, extended or multiple unauthorized
absences

Record of confinement or other lost time

Offenses of isolated/minor nature (Not a
serious offense)

Guilty of offense

3

Uncorroborated drug abuse charges
Bar to Reenlistment

Other [Submit category/issue to:

Administrative Director

Joint Service Review Activity
OASD(MI&L) (MP&FM)
Washington, D.C. 20301)

26
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PART G CAPABILITY TO SERVE (FACTORS WHICH COULD IMPAIR ABILITY TO

SERVE)
(A93.00)
(A93.01/02) Age and maturity
(A93.03/04) Aptitude (Scores and education)
{A93.05/06) Deprived background
(A93.07/08) Marital/family problems
(A93.09/10) Personal problems
(A93.11/12) Financial problems
(A93.13/14) Discrimination: Religious
(A93.15/16) Discrimination: Racial
(A93.17/18) Drugs
(A93.19/20) Alcohol
(A93.21/22) Medical/physical

(A93.23/24) Psychiatric/psychological problems (may
include situational maladjustment)

(A93.25/26) Matters or conscience

(A93.27/28) Waiver of moral standards for enlistment

(A93.29/30) C ling (by d, chaplain, etc.)
bl (A93.31/32) Discrimination: Sex
hid (A93.33/34) Personslity conflicts
bkl (A93.35/36) Other [Submit category/issue to:

Administrative Director

Joint Service Review Activity
OASD(MI&L) (MP&FM)
Washington, D.C. 20301)
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PART H

(A94.00)

3
*

OTHER EQUITABLE CONSIDERATIONS

(A94.01/02)

(A94.03/04)

(A94.05/06)

(A94.07/08)

(A94.09/10)

(A94.11/12)

(A94.13/14)
(A94.15/16)

(A94.17/18)

(A%4.19/20)

(A94.21/22)

(A94.23/24)

(A94.25/26)
(A94.27/28)
(A94.29/30)

(A94.31/32)

Severity of punishment (Civil or military):
Current standards

Inaptitude ("Would but couldn't")

Too harsh: At issuance, discharge
inconsistent with standards of discipline

Discharge in lieu of Court-Martial: Although
a punitive discharge was authorized, the type
of discharge the applicant received was too
harsh under the circumstances

Multiple minor offenses (Multiplicity)

Arbitrary and capricious command actions or
supervisory mismanagement or abuse that
constitute a clear abuse of authority, and
which, although not amounting to prejudicial
or legal error, may have contributed to the
decision to discharge or the characterization
of service

Vietnam war syndrome
Received clemency discharge

Completed alternate service or excused there
from

o183y

Failed to complete alternate service but
reasonable explanation

Homosexual interest self-admitted

Homosexual act(s) committed with
express/implied consent of an adult(s)

Homosexual act(s) off military installation
Homosexual act(s) resulted from duress
Drugs: Simple possession (Small amount)

Drugs: Use off duty
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(95.00) Equity of Discharge (discharge is equitable, no issues of

k.t 3

(A94.33/34)
(A94.35/36)
(A94.37/38)
(A94.39/40)

(A94.41/42)

(A94.43/44)
(A94.45/46)

(A94.47/48)

(A94.49/50)

(A94.51/52)

(A94.53/54)
(A94.55/56)

(A94.57/58)

equity)

Drugs: Use off military reservation

Drugs: No use after exemption granted

Drugs: No sale/trafficking

Drugs: Use/possession

Substantial enhancement of rights (current

standards)

Lack of alcohol/drug treatment

Not within the purview of DRB

Not an element of fact, law, procedure or

discretion

Counseling pertaining to VA benefits mot

received

Counseling regarding request for change in
character/reason of discharge not received

Unclear or nonspecific issue

The reason for discharge is inequitable

Other [Submit category/issue to:

Administrative Director

Joint Service Review Activity

OASD(MI&L) (MP&FM)
Washington, D.C.

(A96.00) Other [Submit category/issue to:

(A497.00)

(A98.00)

20301)

Administrative Director

Joint Service Beview Activity

OASD(MI&L) (MP&FM)
Washington, D.C.

29

20301}

OTHER CONSIDERATIONS

ADMINISTRATIVE ACTION INDIRECTLY BRELATED TO DISCHARGE

PROCESS

(A99.01/02)
(A99.03/04)
(A99.05/06)
(A99.07/08)
(A99.09/10)
(A99.11/12)

(A99.13/14)

(A99.15/16)

(A99.17/18)

Application for conscientious objector (CO)

Application for hardship discharge

-lmproper enlistment

Improper induction
Enlistment option not satisfied or waived
Application for compassionate reassignment

Evaluation/consideration for physical
disability discharge

Selected changes in service obligations
Other lSubmii category/issue to:
Administrative Director
Joint Service Review Activity

OASD(MI&L) (MP&FM)
Washington, D.C. 20301)

=
)
W
]
-]
-
(<]
=
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PART J  SPECIAL PROGRAMS

xx

(A00.00) Presidential Proclamation (PP4313), 16 SEP 74

(A00.10) Presidential Memorandum 9 JAN 77

(A00.11/12)

SM who applied for clemency UP PP4313, and wes
wounded in combat (Vietnam)

(A00.20) Special Discharge Review Propram (SDRP)

(A00.21/22)
(A00.23/24)
(A00.25/26)
(A00.27/28)

(400.29/30)

(A00.31/32)

(A00.33/34)

{A00.35/36)
(A00.37/38)
{A00.39/40)
(A00.41/42)
(A00.43/44)
{A00.45/46)
(A00.47/48)
(A00.49/50)
(A00.51/52)

(A00.53/54)

Tour in Southeast Asia or Western Pacific
Wounded in Combat

Decorated fer Valor/Merit

Previous Honorable Discharge

satisfactorily served 24 Months prior to
Discharge

Completed Alternate Service or was excused LAW
Presidential Proclamation 4313

Age, Aptitude, Length of Service at time of
Discharge

Education Level

Deprived Background

Personal Distress

Waiver to Enlist

Conscience

Drugs or Alcohol

Good Citizenship

Other factors

Discharge for Act(s) of Violence

Discharge for Act{s) of Dishonor

3

(AD0.55/56) Discharge for Desertion in or from Combat
Theater

(A00.57/58) Discharge for Offense(s) subject to Civilian
Criminal Prosecution

(A00.59/60) Determination of Program Eligibility

32
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GLOSSARY

PURPOSE: To update and clarify tha MEANING and TYPES of Issues indexed
under each Index Category whish are not self-evident in their concept.
(Revised Subject/Categoury Listing, Septemuer 1986)

1. Part A: Common Elements Throughout the Discharge Procesg ]
A major category which relates to areas of potentia} impropriety which
are common to all discharges regardless of the particular reascn.

2. A01.13/14: Evidence In Record Does Not Support Reason For Discharge
For general application in cases such as UNFITNESS: frequent incidents,
where the record does not reveal the "freqguent incidents" and command
action is not specific enough to support the action. This is NOT
INTENDED FOR USE IN CASES where there is a more definitive, specified
error or omission such as the absence of a valid Neuropsychiatric Eval-
uation (NPE) reguired for discharge as Unsuitable for C&B.

3. Part B: Elements Common to Discharges (Where SM Has A Right to
Board Action) This is for use as a general application in board
potential cases regardless of whether or not a board was actually
convened to recommend retention/separation.

4. A02.21/22: Command Intervention (Influence) Improper This applies
to cases which relate to a Discharge Authority who exercised some
influence over a board or a member of his command which influenced
improperly, eliminated or reduced the board's or member's impartially.

5. A03.03/04: Personal Decoration or Awards and Decorations An

award or a decoration given to an individual by name for a specific

act (valorous or meritorious) or period of service (meritorious).

This does NOT include consideration of service or campaign ribbons or
medals given to all persons in a general category who served in an area
or during a period.

6. A32.00 and 33.00: Discharge (Characterization) As A Result of DRB
or Other Official Board Action A category which allows indexing of
changes made by official Boards (Review or Correction) which alter the
original reason for discharge.

7. A50.00 and 60.00: Unfitness or Misconduct Categories which are
essentially the same in meaning and action but for which the title of
the overall category of offenses has changed. UNFITNESS as a class of
reasons for discharge was changed to MISCONDUCT in 1977.

33

5. A.5.00 and 79.00:
Discharge For Undesirable Habits or Traits (Discharges prior to Apr 59)
Thie 1s the term used as the "reasor for discharge” for discharges prior
ro April 1959, fer conduct which cscbsequently would have resulted in a
discharge for UNSUITABILITY, UNFITNESS or MISCONDUCT.

Discharge For Inaptitude cor Unsuitability And

9. AY%2,17/18: Date and Period of Service Which is Subject of DRB Review
A category which relates to the period of service (dates inclusive) as
compared to other periods when one could have served under less strenuous
circumstances or in a less demanding environment. This also relates his
lenath of service (period) to the term of his obligation (enlistment or
induction); that is, how much of his obligation did he complete.

10. A94.09710: Multiple Minor Cffenses This term describes the concept
that while punishment may properly be imposed for each of two or more
ntfensec arising out of the same act or transaction, what is substantially
one act or transaction should not be made the basis for an unreasonable
multiplication of charges against one person. This is not synonymous

with "stacking of charges."”

11. A99.00: Administrative Actions Indirecty Related to Discharge
Process Actions which require proper administrative disposition but
which are not specifically regulatory or procedural steps in the
discharge process or not directly related to one of those steps.
Improper administrative disposition in these areas may reflect on the
=Jquity of the discharge while not rendering the discharge improper.

12. A00.20: Special Discharge Review Program A special category of
discharge reviews for SM who were separated from service on active

duty (not including ACDUTRA between 4 August 1964 and 28 March 1973
[inclusive))}; or who were discharged from the service under the Deserter
Returnee Program whose desertion began during the period of the SDRP
(stated above) and who applied for review during the period S April
1977-4 October 1977, inclusive.

Yoreasdy

13. Prejudicial Error: An error of fact, law, or procedure associated

"with the discharge at the time of issuance which prejudiced the rights

of the SM to the extent that there is substantial doubt that the
characterization of service would have remained the same if the error
had not been made.

SECTION 1B

Issue numbers used to index discharge cases heard prior to
mid-1978 (Numerical codes 001.00 - 099.00)
Historical Reference
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100.00

101.00

102.00

SECTION II

Issue numbers to index noan-discharge cases

(Numerical Codes 100.00 -~ 144.00)

CORRECTION BOARDS INDEX - NON-DISCHARGE CASES

ADMINISTRATIVE MATTERS

100.01
100.02
100.03
100.04
100.05
100.06

100.07

Change of Name/Sex

Change of Date/Place of Birth
Change of Reenlistnent
Presumption of Death

Change of MOS/Designation
Bar to Reenlistment

Training

ARCHIVES CASES

101.01
101.02
101.03
101.04

101.05

Civil War

Desertion
Spanish~American War
Establish Service

Revolutionary War

APPOINTMENTS

102.01
102.02
102.03

102.04

Effective Date
Grade
Component

Reason for Disqualification
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102.05

102.06

102.07

102.08
103.00

104.00 CADETS
104.00
104.02
105.00 Courts
105.01
105.02
105.03
105.04
105.05

105.06

Inter-Service Transfer

Termination

Date Of Rank

Constructive Service for Officers
B
[o4

USMA/USNA/USAFA

Restoration of Status
Graduation/Appointments
Martial

Sentence {Including Dismissal/Discharge)
Mental Incompetency/Capacity

Lack of Opportunity for Restoration
Conscientious Objection

Impeachment of Testimony

Use or Possession of Drugs

106.00 CLEMENCY DISCHARGE/PARDON
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107.00 DECORATIONS AND AWARDS

108.00 DISABILITY SEPARATION/RETIREMENT

108.01 Diagnosis

108.02 Percentage of Disability

108.03 Line of Duty Determination

108.04 Permanent
108.05 Tenmporary

108.06 Termination

108.07 Combat Incurred

108.08 Instrumentality of War

108.09 Grade

108.10 Effective Date

109.00 DISCHARGE FROM DRAFT (WWI)

110.00 DISCHARGE/SEPARATION DOCUMENTS

110.01 Change in Date

110.02 Reason and Authority

110.03 Reinstatement
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C

111.00 EFFICIENCY/EFFECTIVENESS REPORTS

112.00

113.00

111.0i1
111.02
111.03
111.04

111.05

Officers and Warrant Officers

Enlisted Personnel

Bias/Prejudice -~ Rater/Indorser

Administrative/SRB Review

Void

ENLISTMENT/REENLISTMENT CONTRACT

112.01

112.02

112.03

112.04

112.05

112.06

112.07

112.08

112.09

112.10

Home of Record

Grade/Date of Rank

Term of Enlistment

Broken Enlistment Commitment
Cate of Enlistment

Void

Constructive Service
Continuous Service

Base Pay Entry Date

Waiver to Reenlist

ESTABLISHMENT OF SERVICE

113.01
113.02
113.03

113.04

Reserve Components
SATC

Furlough

Active Duty Service Commitment

56
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113.04 WWI Railway Battalions J

113.05 Civilian Conservation Corps
119.00 JURISDICTION OF BOARD

F 119.01 Philippine Guerrilla Cases
114.00 FITNESS REPORTS (NAVY/MARINE CORPS) K
114.01 Removal of Officer Reports
120.00
114.02 Revised Reporte
114.03 Enlisted Performance Evaluation--Removal/Modify L
115.00 FLYING STATUS 121.00 LEAVE ADJUSTMENT

115.01 Effective Date
121.01 Type of Leave

115.02 Removal From
121.02 Lump Sum Settlement

115.03 alifying Service
Qu ying 121.03 Restored

115.04 Aeronautical Ratings

'5 122.00 LINE OF DUTY STATUS
7]
b 122.01 Injury
- 116.00 . G ]
122.02 Disease/EPTS
117.00 B 122.03 Mental Responsibility
118.00 1
123.00 LOST TIME
123.01 Absence Without Leave/Desertion
123.02 Mental Incompetency
57

58
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124.00

125.00

126.00

123.03
123.04
123.05
123.06
123.07

123.08

MEDICAL
124.01
124.02
124.03

124.04

Injury or Illness on Leave
Error or Technicality

Port Call

Confinement

Removal

Restored

RECORDS

Change in Diagnosis

Dates of Treatment

Establishment of Record of Treatment

Removal

NATIONAL GUARD

125.01

125.02

Status

Federal Recognition

NONJUDICIAL PUNISHMENT

126.01
126.02

Improperly Filed

Excessive Punishment

9

127.00

128.00

126.03

126.04

PAY AND
128.01
128.02
128.03

128.04

128.05

128.06

128.07

128.08

128.09

128.10

128.11

128.12

128.13

128.14

Removal of Reprimands

Expunge Record

ALLOWANCE

Family Separation Allowance
Travel Pay

Dislocation Allowance

Flying/Incentive Pay (including Submarine, Flight Deck,
Experimental Stress duty, etc.)

Enlistment/Reenlistment Bonuses

Variable Incentive Pay/Continual/Medical/Dental, etc.
Proficiency Pay

Severance Pay

Read justment Pay

Remission/Cancellation of Indebtedness

Mustering-Out Pay

BAQ/Subsistence Allowance

Uniform/Clothing Allowance

Other Types Pay
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122.00 PAY GRADE

145.00 PHYSICAL

130.00

131.00

129.01
129.02
129.03

129.04

145.01
145.02
145.03
145.04
145.05
145.06

Service Credit
Revocation of Orders
Authority

Highest Grade Satisfactory Held for Pay Purposes

DISABILITY

Incurred while on unauthorized absence
Existed prior to entry/aggravated

Existed prior to entry/ not aggravated
Incurred while not in receipt of basic pay
Disciplinary action pending:; handling of

Administrative discharge proceedings pending:
handling of

PRISONER OF WAR

PROMOTION

131.01
131.02
131.03
131.04
131.05
131.06
131.07
131.08
131.09

131.10

Selection Boards

Removal From Recommended List
Failure to be Considered
Effective Date

Date of Rank

Prisoner of War

Casualty Status

Terminal Leave Promotion
Advancement in Grade

Passover/Failure of selection - Removal
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132.00

133.00

134.00

135.00

136.00

REDUCTION IN GRADE/RANK
133.01 Hisconduct

133.02 Inefficiency
133.03 Void/Removal Record

133.04 Technical Defect

REMOVAL/DELETION OF RECORDS
134.01 Lletters of Reprimand/Admonition
134.02 Derogatory Material

134.03 Remark of Desertion

RESERVE SERVICE CREDIT

135.01 Transfer Between Components
135.02 Retirement Point Credits
135.03 Change of Status

135.04 War/National Emergency Service

135.05 Date of Retirement

RETIREMENT/SEPARATION (OTHER THAN DISABILITY)

136.01 Effective Date

62
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137.00

138.00

139.00

140.00

141.00

142.00

143.00

144.00

SURVIVORS BENEFIT PLAN AND RSFPP

137.01
137.02
137.03

137.04

Statue
142.01
142.02

142.03

Eligibility
Effective Date of Participation
Termination of Participation

Change in Election

of Limitations
As One Reason to Deny
Waived in the Interest of Justice

Waived for Justifiable/valid reason

63
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CHAPTER 11
Preparing a List of Contentions

A. Overview

After the publication of MDU in 1982, the plaintiffs in the Urban Law case discovered that provi-
sions of the agreement settling that case were being violated. The plaintiffs reopened the case. As a
result, there were several changes in the Review Board regulations pertaining to contentions (now call-
ed “‘issues’’). The entire text of the settlement was printed at 47 Fed. Reg. 37,769 (Aug. 26, 1982).

In general, Review Board compliance with the settlement has improved.

B. Chapter Supplement

The ““Contentions’’ which are the subject of this chapter are now called ‘‘Issues.”

C. Section Supplement

11.1 Introduction
e P.11/2L, § 2:

See Overview, supra.

11.2 Benefits of Carefully Preparing a Complete List
of Contentions

11.3 Cases in Which a Careful List of Contentions
Should Be Prepared

11.4 How to Prepare a List of Contentions

a. P.11/4L, n.22:

32 C.F.R. § 70.8(d)(e) provides information on the
handling of submitted issues at the DRBs.

b. P.11/4L, last §:

Issues must now be presented in writing on a DD-293
form. This is the DRB application form. A new DD-293,
with an amended list of issues, can be submitted at any time
before consideration of the case by the Board. It is not un-
common to indicate on the original DD-293 that issues will
be submitted later and then submit the issues on an amend-
ed form when the brief is submitted. It is permissible to in-
dicate on the form that the issues are attached on a separate
piece of paper (the issues are thus ‘‘incorporated by
reference’’). This is often necessary because of the paucity
of space provided on the form. Sometimes when new issues
are offered at the time of a hearing, a DRB form other than
the DD-293 will be provided. Incorporation by reference or
listing the issues on this form is sufficient.

11.4.1 Contentions as to the Relief Required if a Discharge
Is Improper

¢ P.11/5R, n.27:

32 C.F.R. § 41 was not amended as described, but the
Army now requires a HD at ETS. AR 635-200, { 3-7(a)(1).

11.4.2 Contentions Citing Past Board Decisions

11.4.2.1 Position of the Boards When Past Cases Are
Cited

* P.11/6L, { 2:

DoD’s current position is that the boards must be con-
sistent in their decisions on matters of law and must respond

to issues citing past cases on propriety issues. DoD does not,
however, require distinguishing equity cases although the
ADRSB still appears to do so (the Army had a regulation re-
quiring this but it was rescinded).?

11.4.2.2 wa t(; Prepare Contentions Citing Past Board
Decisions

a. P.11/6R, last §:

When citing to past cases, copies of the decisions must
be submitted to the board.

b. P.11/7R, § 1;
Cite in this issue is now 32 C.F.R. § 70.9(c)(1).

11.4.3 Contentions in Cases Being Reviewed By the
Secretarial Reviewing Authority

11.5 Recourses If the Board or Secretarial Reviewing
Authority Does not Adequately Address the
Contentions

11.5.1 Department of Defense (DOD) Grievance
Procedure

*P.11/8R, 13:

(1) DoD has instituted a list of five priority levels for
responding to complaints. Top priority is for applicants who
need the clarified decision to prepare their application. Next
priority is former applicants who want the decision in their
own case corrected. Third is veterans who are about to app-
ly. Fourth is anyone who can demonstrate that correction
of the decision will benefit applicants. The last priority is
everyone else.? The significance of these priorities is unclear.
Adding to the confusion in the regulations is a provision
which appears to limit the filing of complaints to those in
the top two priorities.® The overall intent of the regulation,
however, seems to be to allow others to complain, subject
to the priorities specified. The priorities appear to be an at-
tempt to have a mechanism in place to limit the number of
complaints, if it is ever necessary to do so.

(2) It probably is not common, but in at least one case

'In Strang v. Marsh, 602 F. Supp. 1565 (D.R.I. 1985), a court held

that the DRBs are not required to distinguish prior decisions.
232 C.F.R. § 70.10(d)(3).
332 C.F.R. § 70.10(a)(3).
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Preparing a List of Contentions

the ADRB reversed its decision on the merits after reexamin-
ing the case following the filing of a grievance.

11.5.2 The Advantages of Using the DOD Grievance
Procedure

Appendix 11A
Urban Law Institute: Stipulation of Dismissal

Appendix 11B
Urban Law Institute: Order

Appendix 11C

Examples of Unauthorized Board Pressure to Change
Contentions

11S/2




CHAPTER 12
Challenging Discharges for Legal Errors:
The Impropriety Approach

A. Overview

There have been two areas of change in challenging discharges for legal errors. First, there have,
of course, been changes in the law. Second, the way the boards treat these errors has changed.

In general, the boards are now even more reluctant than before to find an impropriety. Even when
they appear to acknowledge that legal error has occurred, they call it an ‘‘inequity.’’ Stressing im-
proprieties in a case is, nevertheless, still very important. If regulations, statutes, or the Constitution
has been violated, it is an indication of an unfair process which may be grounds for an equity based
upgrade. Legal arguments also must be preserved if appeal to court is contemplated. Failure to raise
these arguments at the boards may result in their waiver and preclude raising them in court. While
the DRBs have virtually abandoned granting upgrades based on improprieties, the BCMRs do it somewhat
more frequently. Several significant court decisions have strengthened the argument that prejudicial

error mandates an upgrade.

B. Chapter Supplement

1. New Subsection on Right to Counsel
Note new § 12.5.1.a.
2. Cross References

Note that many of the legal errors discussed in this chapter are the subject of discussion in other
chapters. For instance, fraudulent enlistment is discussed extensively in Chapter 18. Care should be

taken to consult the new index in this supplement.

3. Propriety Versus Equity

In recent years the boards have cited equity as the basis for most upgrades. Even if the board
makes a factual finding that appears to make the discharge improper, the board usually denies that
there is an impropriety and either decides against the applicant or reaches a favorable result by stating

that the discharge was inequitable.

4. Army Discharge Review Board Standard Operating Procedure

On December 17, 1982, the Army Discharge Review Board (ADRB) rescinded its Standard Operating
Procedure (SOP) cited throughout this chapter. Though it no longer has any legal affect, citation to
directly relevant provisions of the SOP may add credibility to an applicant’s arguments.

C. Section Supplement

12.1 Introduction
12.1.1 General
12.1.2 Sample Contentions

a. P.12/4R-12/7R:

The provisions cited as AR 635-200, { 13-2, et seq.,
are now at AR 635-200, 9§ 1-18.

b. P.12/5R, n.6:

(1) See United States v. Kline, 14 M.J. 64, 10 M1L. L.
REP. 2894 (C.M.A. 1982). Adverse statements were placed
in servicemember’s record. Navy regulations require that
adverse matter not be placed in the servicemember’s record
without an opportunity to comment or a statement in writing
that he or she does not wish to comment. No comment or
signed statement that the servicemember did not wish to com-
ment was in the records. Only unsigned acknowledgements,
with no indication of a refusal to sign, were in the record.
The court held that the presumption of regularity did not
give rise to a presumption that the service member had an

opportunity to respond to the adverse statements. The court
held that the unsigned acknowledgements dispelled the
presumption. The adverse statements were found inadmissi-
ble in a court-martial because they were not prepared in ac-
cordance with regulations as required by § 75d of the Manual
for Courts-Martial, United States, 1969).

Although these ratings might well be found admissible
in an administrative setting,' the decision on the presump-
tion of regularity is important. That presumption was found
to be dispelled when surrounding circumstances were *‘ir-
regular.”’ In this case, the irregular circumstance was the un-
signed acknowledgement. Cf. Kelly v. United States, discuss-
ed at Supp. § 9.2.10.4, n.11, supra.

(2) 1 2 of note:

The language quoted is now at 32 C.F.R. §
70.8(b)(12)(vi).

3) 1 3 of note:

The ADRB SOP has been withdrawn. Citation to direct-

1The MANUAL FOR COURTS-MARTIAL, upon which the Kline case is
partly based, is not directly applicable to administrative proceedings.
See also discussion in Supp. § 12.5.7.8.4.
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Challenging Discharges for Legal Errors: The Impropriety Approach

ly relevant provisions of it may, however, add credibility to
an applicant’s arguments.

12.2 Flaws in the Review Boards’ Approach

a. P.12/7R:

Currently, there is an error in the DRB’s approach
which is far more fundamental than those listed in MDU.
The boards simply refuse to find that legal errors occur.
Where cases are granted, it is almost always on equitable
grounds.

b. P.12/7R, n.10:

The current version of the language quoted is at 32
C.F.R. § 70.9.

¢. P.12/8L, n.12:

In White v. Secretary of the Army, 878 F.2d 501 (D.C.
Cir. 1989), the servicemember had accepted a discharge for
the Good of the Service in violation of regulations.? The court
ruled that the BCMR erred in not upgrading White’s
Undesirable Discharge. The court found the BCMR’s ra-
tionale, that White’s disciplinary record provided grounds
for an Undesirable Discharge for *‘frequent incidents of a
discreditable nature’’ and that further infractions were likely,
fundamentally flawed. The court held that, under the cir-
cumstances of the case, the Army was not permitted to justify
the Undesirable Discharge on the basis of conduct for which

_ the servicemember was not charged in the proceeding which

led to his request for a discharge. Otherwise, White would
in effect have been discharged for frequent incidents without
the benefit of the procedural rights which attend that reason
for discharge and without an opportunity to defend himself.

d. P.12/8L, n.13:
This provision is now at 32 C.F.R. § 70.8(b)(12)(vi).
e. P.12/8L, n.15:

Current Army regulations provide some guidance. The
available characterizations are dependent on the reason for
discharge. See AR 635-200.

12.3 Sources of Law and Authority Relevant to
Discharge Upgrade Cases
12.3.1 Civilian Courts
*P.12/8R, { 3:

The United States Court of Claims has been restruc-
tured with the new United States Claims Court assuming
much of its jurisdiction. The new Claims Court’s cases are
reported in the Federal Reporter, Claims Court Reports, and
the Military Law Reporter.

12.3.2 Military Courts
* P.12/9, n.21:

See Fairchild v. Lehman, 814 F.2d 1555 (Fed. Cir.
1987).3

12.3.3 Military Administrative Rulings
12.3.3.1 Opinions of the Judge Advocate General
e P.12/9L, n.25:

2The Court-Martial was not authorized to issue a punitive discharge.
3Case discussed at Supp. § 12.5.3.1.b. :

Air Force JAG address is now:

Hq. USAF/JAIM
Bolling Air Force Base
Washington, D.C. 20332

12.3.3.2 DRB and BCMR Decisions
e P.12/9R, § 2:

DRB and BCMR decisions also can be useful in identi-
fying relevant JAG opinions which they cite.

12.3.4 Military Regulations
e P.12/9R, { 3:

The regulations which are relevant are those in effect
at the time they were applied to the servicemember and cur-
rent versions of those regulations.*

12.4 Limitations on the Military’s Statutory Authori-
ty to Grade Discharges

12.4.1 Introduction
e P.12/10L, { I:

See generally Comment, Judicial Limitations on
Military Characterizations of Discharge: Roelofs v. Secretary
of the Air Force, 10 MiL. L. Rep. 6001 (Mar.-Apr. 1982).

12.4.2 Case Law
a. P.12/10L, add after § 2:

Also, “‘[e]ver since the Supreme Court’s decision in
[Harmon v. Brucker, 355 U.S. 579 (1958)], it has been settl-
ed that the character of discharge must be determined sole-
ly on the basis of the member’s performance during the cur-
rent enlistment. Lower courts have consistently followed this
rule. See Murray v. United States, 154 Ct. Cl. 185 (1961);
Clackum v. United States, 296 F.2d 226, 148 Ct. Cl. 404
(1960).”” OpJAGAF 1983/3, January 28, 1983.

b. P.12/11R, n.45:

(1) Compare Roelofs with Lord v. Lehman, 540 F.
Supp. 125, 10 M. L. Rep. 2856 (E.D. Pa. 1982) and Kalista
v. Secretary of the Navy, 560 F, Supp. 608 (D. Colo. 1983).
In Lord v. Lehman, the court held that ‘“‘Lord’s crime of
burning an empty trailer-home was extremely serious and
the Marine Corps’ decision that it did not want to retain a
person who committed such a crime is certainly
justifiable. . . . Nor was it arbitrary and capricious for the
BCNR to conclude that an undesirable discharge was ap-
propriate in light of the seriousness of the offense.’’® 540
F. Supp. at 131. In Kalista v. Secretary of the Navy, the court
found that *‘[t]here is no question that a sentence of up to
four years imposed by the North Carolina courts on [the ser-
vicemember] would have a direct effect on the Marine
Corps.”’

(2) The last textual sentence of this footnote should read:

““The Air Force argued that based on evidence of
these facts, ‘it is inconceivable . . . that appellant’s
conviction and the circumstances surrounding the of-
fense [had not] adversely affected the quality- of his
military service.’”’

(3) See also Chapter 24.

See infra Chapter 21.

5Although not emphasized by the court, Lord’s civilian sentence
precluded him from performing his military duties.
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c. P. 12/11R, n.48:

See Kalista v. Secretary of the Navy, 560 F. Supp. 608,
614 (D. Colo. 1983).

d. P.12/12L, § 2, add to end of section:

(1) Gay Veterans Association, Inc. v. Secretary of
Defense, 850 F.2d 764 (D.C. Cir. 1988) is the most signifi-
cant recent case in this area and may represent a change in
approach by the federal circuit court which authored
Roelofs. The court affirms by the Harmon v. Brucker,
Roelofs, and Wood line of cases, but follows a very low stan-
dard for accepting that there is a nexus between the conduct
of the servicemember and military service. The court held
that homosexual conduct can be presumed to be a ‘‘negative
aspect’’ in a servicemember’s record which may support is-
suance of a less than honorable discharge, including a UD.
The court upheld DoD regulations allowing less than
honorable discharges where the conduct is a ‘‘significant
negative aspect”’ which outweighs positive service ac-
complishments. The service-connection requirement was met
by merely the inherent service-connection of homosexual
conduct found by the court.

The impact of this case is uncertain since it is in the con-
text of homosexual conduct in the military, a very volatile
and emotional area. This case may not portend a trend.®

(2) In Lord v. Lehman, 540 F. Supp. 125, 10 M. L.
REP. 2856 (E.D. Pa. 1982), the court reviewed a BCNR deci-
sion sustaining an UOTHC discharge based on a civilian ar-
son conviction. The court held that the Marine Corps regula-
tions involved created a presumption of an UOTHC
discharge which could be overcome by ‘‘particular cir-
cumstances in a given case [which] warrant[s] a general or
honorable discharge.”” 32 C.F.R. § 730.51(b)(9). The court
stated that the Marine Corps was required to articulate a
“sufficient explanation of the basis’’ for its decision that
the presumption had not been overcome (citing Neal v.
Secretary of Navy, 639 F.2d 1029, 1038 (3d Cir. 1981)). The
court in Lord held that a “sufficient explanation’’ by the
BCNR could cure inadequate explanations by the ADB that
considered the discharge originally. The court found suffi-
cient the BCNR’s bare statement that ¢‘[i]n its review of [the]
application the Board carefully weighed all potentially
mitigating factors, such as [the] allegation of recruiter con-
nivance, service record, youth and immaturity, and processes
of the discharge, against the serious nature of [the] civil of-
fense. It concluded that these factors were not sufficient to
warrant recharacterization of the undesirable discharge.’’
Thus, the court upheld the UOTHC discharge where there
had been no finding of a connection between the conduct
and performance of military duties.” And the after-the-fact

8See also Doe v. Secretary of the Air Force, 563 F. Supp. 4 (D.D.C.
1982), aff’d without opinion, 701 F.2d 221 (D.C. Cir. 1983). A former
officer, separated UOTHC for homosexual acts, argued that his con-
duct did not have an impact on the performance of his military
duties. The district court held that a discharge UOTHC “‘is equivalent
to a finding that the plaintiff performed inadequately on the job
[and] homosexual behavior does not in and of itself imply inade-
quate performance of military duties,’’ and that under Roelofs, the
veteran’s discharge must therefore be recharacterized to UHC. The
court rejected the claim that Roelofs required an HD in Doe’s case,
despite the fact that Doe was not convicted by civilian or military
authorities for his homosexual conduct. The Court of Appeals
affirmed.
For more discussion of these cases see Supp. § 14.1.

"Lord’s civilian sentence did, however, preclude his performance
of his military obligations.

Challenging Discharges for Legal Errors: The Impropriety Approach

rationalizations of the BCNR were found to be sufficient
to justify the discharge decision.

12.4.3 When to Use the Case Law
12.4.3.1 General

a, P.12/12R, 1 I

Whether it is permissible to give a servicemember an
administrative discharge, irrespective of the character of
discharge, based on events or conditions that arose prior to
the current enlistment was addressed in Keef v. United States,
185 Ct. Cl. 454 (1968). The court found valid a decision to
discharge based on homosexual activities which occurred dur-
ing a prior enlistment. The court held that as long as the
character of discharge was based on the current enlistment,
the Air Force could use events occurring during a previous
enlistment as a basis for a decision to discharge. See also
OpJAGAF 1983/3, January 28, 1983.

b. P.12/12R, n.51:

(1) The ADRB SOP has been withdrawn. Citation to
directly relevant provisions of it may, however, add credibili-
ty to an applicant’s arguments.

(2) But see MD 81-04779 (UOTHC to GD; upgrade pur-
suant to Wood. Board found that civil conviction for drug
sale while in the inactive reserves did not have ‘‘any direct,
deleterious effect upon the applicant’s military service or
upon the effectiveness of the armed forces.’’).

(3) But see NC 81-08450, NC 80-07703 (applying Har-
mon v. Brucker, 355 U.S. 579 (1958) and Bland v. Connal-
Iy, 293 F.2d 852 (D.C. Cir. 1961) to servicemembers who
were accused of associating with communists in the mid-
1950s. The discharges were upgraded to fully honorable).

12.4.3.2 Sample Contentions
12.5 Procedural Errors

12.5.1 Introduction

12.5.1.1 Failure to Follow Regulations
a, P.12/14L, n.59:

Blassingame v. Secretary of the Navy, 866 F.2d 556 (2d
Cir. 1989) (discussed at Supp. § 12.5.1.2.a).

b. P.12/14L, n.60:

Blassingame v. Secretary of the Navy, 866 F.2d 556 (2d
Cir. 1989) (discussed at Supp. § 12.5.1.2.a).

12.5.1.2 What is Prejudicial Error?
a. P.12/14L, { 3:

(1) In Blassingame v. Secretary of the Navy, 866 F.2d
556 (2d Cir. 1989), the court held that the failure of the
Marine Corps to investigate a case of erroneous enlistment
was prejudicial error. Blassingame had received an
Undesirable Discharge for various acts of indiscipline. His
original enlistment was, however, erroneous.® A Marine
Corps regulation required commanders to investigate cases
of erroneous enlistment which came to their attention and
‘‘promptly’’ report to the Commandant of the Marine
Corps. The regulation also required Discharge with a
characterization of not less favorable than General, Under
Honorable Conditions. The court assumed knowledge under
the facts of the case, by the Marine Corps, of Blassingame’s

8He was too young.
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erroneous enlistment and found that the failure to investigate
and process him was prejudicial error:

[blut for the Corps’s initial improper induction and
subsequent failure to investigate, Blassingame’s record
might have been spared the blemish of an
‘‘undesirable’’ discharge.

. . .The NDRB held that, even assuming illegal
induction, appellant could not show that he would
have been granted an honorable or a general discharge.
But Blassingame should not be required to bear this
burden, any more than he should be charged with the
responsibility of ensuring the Marine Corps follows
its own regulations. . . .

(2) See also Rucker v. Secretary of the Army, 702 F.2d
966 (11th Cir. 1983) (Overturning district court holding that
servicemember had waived his right to counsel and to make
a statement by being absent from military control while in
civilian custody).

b. P.12/15R, n.66a:

The current version of the language quoted is at 32
C.F.R. § 70.9(b)(1)(i).

c. P.12/15R, { 2:

The Army DRB SOP has been withdrawn. Citation to

the list of errors may, however, add credibility to an argu-
ment that an error was prejudicial.

d. P.12/15R, n.69:
The current cite is 32 C.F.R. § 70.8(b)(12)(vi).

12.5.1.3 Prejudicial Error Should Result in An
Honorable Discharge

a. P.12/15R, last §:
See Supp. P. 9/23, n.108 and P. 9/24, n.112.

b. P.12/16R, 9§ 3:

Note that under current regulations, an HD is required
at ETS in the Army and Air Force.? Even in cases where
discharge pre-dated these regulations, the Carter argument,
in conjunction with a current standards argument, can lead
to an HD.

12.5.1.4 Scope of This Section

12.5.1a RIGHT TO COUNSEL

An important procedural right which was not discuss-
ed in MDU is that of the right to counsel even when there
is no ADB. Generally, there is a right to consult with counsel
in making the many decisions to be made at the initiation
of discharge proceedings—including the decision of whether
to ask for an ADB."

12.5.2 Predischarge Action: Counseling and Rehabilitative
Efforts

12.5.2.1 General Rules
a. P.12/17L, n. 80:

See AR 635-200, { 3-7(a)(1).

1°See Chapter 22. See also White v. Secretary of the Army, discuss-
ed at Supp. P.125/3.

"'See, e.g.,, NAVMILPERSCOMINST 1910.1.4.c, Dec. 30, 1980.
The right to counsel may be subject to a number of conditions. For
example, in the early 1980s, BUPERSMAN only gave the right to
counsel in Unsuitability cases where the servicemember’s perfor-
mance marks warranted less than an HD. BUPERSMAN
3420184.4.b; NAVMILPERSCOMINST 1910.1.3.d, Dec. 30, 1980,
See also § 12.9.4.2, P.12/61R, last {.

In recent years before most reasons for discharge, there
has been a requirement for at least one counseling session
to give the member an opportunity to overcome his or her
deficiencies.'? The exceptions are where there is a condition
which is not viewed by the military as curable or there has
been a serious specific act which is viewed as making the ser-
vicemember irretrievably unacceptable, e.g., homosexuali-
ty, aberrant sexual tendencies, drug sales.'?

b. P.12/17L, § 2:

Note that at various times a record of the counseling
sessions has been required. Where such a record is missing,
the presumption of regularity would not support the con-
clusion that a counseling session occurred.' In fact the op-
posite should be true.

¢. P.12/17L, n. 84:

See AD 80-7961A (rehabilitative transfer between com-
panies within same unit resulted in inequitable discharge);
AD 80-05815 (1956 discharge inequitable because ser-
vicemember had served in only one unit during his unsatisfac-
tory period, and was never afforded the opportunity for a
rehabilitative transfer); AD 80-05747 (servicemember ine-
quitably discharged in 1948 because, inter alia, ‘‘the nature
of his indisciplines demanded a rehabilitative transfer in an
effort to provide him an environment in which he could per-
form in a satisfactory manner.’’); AD 80-04238 (upgrade to
HD; 1957 discharge. Board granted upgrade because, though
he was rehabilitatively transferred out of his unit, that
transfer was to a unit adjoining his old unit. The Board
recognized that this transfer between units was not effec-
tive as a proper rehabilitative transfer); AD 80-03971 (1958
discharge too harsh when the servicemember had minor of-
fenses and had received no rehabilitative transfer prior to
separation).

12.5.2.2 Relevant DRB Index Categories
12.5.2.3 Sample Contentions

12.5.3 Initiation of Discharge: Notice
12.5.3.1 General Rules
a, P.12/18L, { 4:

Regulations often required 48 hours to respond. If
notice was given on Friday, it may not have been adequate
to permit the servicemember to locate and consult with a
counsel.

b. P.12/18L, n. 94:
See Fairchild v. Lehman, 814 F.2d 1555 (Fed. Cir.

2See 32 C.F.R. Part 41, App. A, Part 2, § A, {2; BUPERSMAN

3420184.2; BUPERSNOTE 1910, Mar. 24, 1981; NAVMILPERS-
COMINST 1910.1, Dec. 30, 1980.

“d,
4See, e.g., AR 635-212, { 7a:

When an individual’s behavior has been such that continued
behavior of a similar nature may warrant action against him
under this regulation, the individual will be counseled by a
responsible person or persons. Each counseling session will
be recorded (to include date and by whom counseled).
Counseling will include but not be limited to the following:
reasons for counseling; the fact that continued behavior of
a similar nature may result in initiating action under this
regulation; and if action is taken and separation accomplish-
ed, the type of discharge that may be issued and the effect
of each type. (Emphasis added.)

Cf. Kelly v. United States, discussed at Supp. § 9.2.10.4, n.11, supra.
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1987). In Fairchild, the court found that the BCNR erred
in upholding an NJP where the servicemember had presented
an affidavit stating that his military defense counsel had in-
correctly notified him that, if he waived his right to trial and
accepted his NJP, he would not be subject to a less than
honorable discharge for his offense. The BCNR solicited a
letter from the servicemember’s defense counsel which stated
that he could only assume that he had advised the ser-
vicemember correctly, but did not remember specifically. The
court found that the BCNR had erred in upholding the NJP

where the servicemember had, subsequent to accepting the

NJP, been faced with discharge on the basis of the NJP
offense.

12.5.3.2 Relevant DRB Index Categories

e P.12/18R, { 4:

DRB index category listed as A01.04 should be A03.04.
12.5.3.3 Sample Contentions

12.5.4 Medical and Psychiatric Examinations
12.5.4.1 General Rules
a. P.12/19R, { 2:

In alcohol abuse cases, a recent medical evaluation of
the servicemember’s dependence or non-dependence on
alcohol has been required.®

b. P.12/20L, n.110:

In Valecillo v. David, 360 F. Supp. 896, 1 MiL. L. REP.
2275 (D.N.]. 1973), the Army did not fail to diagnose as
stated in this note. There was a diagnosis, but the Army failed
to inform the servicemember that it was a disqualifying
condition.

12.5.4.2 Relevant DRB Index Categories
12.5.4.3 Sample Contentions
12.5.5 Waiver of Rights'®

12.5.5.1 General Rules
a. P.12/20R, n.112:

See Bernstein v. United States, 699 F. Supp. 484 (E.D.
Pa. 1988); Krzeminski v. United States, 13 Cl. Ct. 430 (1987).

b. P.12/20R, n.113:

See Rucker v. Secretary of the Army, 702 F.2d 966 (11th
Cir. 1983) (discussed at Supp. § 12.5.7.3.a).

c. P.12/21L, n.116:

See Fairchild v. Lehman, 814 F.2d 1555 (Fed. Cir. 1987)
(discussed at Supp. §§ 12.5.3.1.b and 12.7.2.3.b(3));
Krzeminski v. United States, 13 Cl. Ct. 430 (1987).

d. P.12/21L, | 1:

This type of ‘‘plea-bargain’’ waiver of hearing in ex-
change for a favorable recommendation by the CO has been,
in some instances, governed by regulations. Where a regula-
tion was extant, its provisions must be followed."

“BUPERSMAN 3420814.1.a, NAVMILPERSCOMINST 1910.1,
13.

1See also § 12.9.4 regarding improper confessions.
See, e.g., BUPERSNOTE 1910, 3420186, { 1, Mar. 24, 1981:

[Tlhe commanding officer may entertain a proposal for an
agreement with the member to waive his or her administrative

e. P.12/21R, n.122:

See Cole v. United States, 689 F. 2d 1040 (Ct. Cl. 1982)
(on summary judgment motion, withdrawal of resignation
regulation upheld, but trial allowed on issue of whether
outspoken officer’s first amendment rights violated by
superior’s recommendations against accepting withdrawal).

f. P.12/22L, add after § 4:

Under certain circumstances, a waiver of a hearing can
be denied. For instance, an Air Force Personnel Board may
recommend that a separation case of a probationary reserve
officer be returned to the appropriate commander for referral
to a Board of Inquiry. AFR 36-2, §§ 22c, 36b, 38c, 39d; Op-
JAGAF 1983/69, September 9, 1983,

12.5.5.2 Relevant DRB Index Categories
12.5.5.3 Sample Contentions

12.5.6 The Commanding Officer’s Report
12.5.6.1 General Rules
e P.12/22R, last §:

Wolfe v. Marsh, 835 F.2d 354 (D.C. Cir. 1987) held
that the Army’s failure to follow its regulation (AR 635-200,
§ 10-3) requiring that intermediate commanding officers
review and make recommendations regarding a ‘‘Chapter
10" discharge request did not render the discharge per se
invalid. The court emphasized that the intermediate com-
manding officers only made recommendations which could
be followed or ignored by the discharge authority. The court
also noted that in this case, the intermediate commanding
officers had previously recommended a court-martial for the
offenses charged and that this gave the discharge authority
“‘a fair indication of their views.”

12.5.6.2 Relevant DRB Index Categories
12.5.6.3 Sample Contentions

12.5.7 The Hearing: Administrative Discharge Board
(ADB)

¢ P.12/23R, { 3:

See Chilcott v. Orr, 747 F.2d 29 (Ist Cir, 1984) for
discussion of Air Force regulations regarding the right to
a hearing prior to an administrative discharge.

12.5.7.1 Introduction
a. P.12/23R, § 3:

(1) See Chilcott v. Orr, 747 F.2d 29 (1st Cir. 1984) for
a discussion of the requirements for hearings for discharges
under AFR 39-10. This case also holds that AFR § 39-10,
49 6-53 and 6-54, pertaining to timeliness of Air Force
discharge actions following a civilian conviction, is not ap-
plicable where the discharge is based on the facts of a civilian
arrest, but where there was no conviction.

(2) A federal district court has recently ruled that the
Army regulatory provision denying a hearing in a
““Misconduct— abuse of illegal drugs”’ case for those with

less than six years service and who are not facing worse than

discharge board hearing provided the commanding officer
agrees to recommend to the Chief of Naval Personnel that
the member be separated with a general discharge. Under
the terms of this agreement, the Chief of Naval Personnel
may direct a discharge under honorable conditions or direct
that the command conduct the requested administrative
discharge board.
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a General, Under Honorable Conditions, discharge, is a

violation of constitutional due process and equal protection

rights. May v. Gray, 708 F. Supp. 716 (E.D.N.C. 1988).
(3) See also § 4.5.

b. P.12/23R, n.129:

See DAJA-AL, 1983/2345, August 9, 1983 (under AR
635-200 a special court-martial convening authority
(SPCMCA) may not convene an administrative separation
board where a characterization of service of UOTHC is
authorized. Also, the SPCMCA is not authorized to forward
a recommendation for a UOTHC discharge to the General
Court-Martial Convening Authority for approval where the
board was convened by the SPCMCA., In this circumstance,
the SPCMCA may either set aside the findings and recom-
mendations and convene a new board or approve a separa-
tion of a more favorable character than that recommended).

12.5.7.2 ADB Composition
e P.12/24R, n.138:

(1) Cf. Evenson v. United States, 654 F.2d 68, 9 MIL.
L. Rep. 2821 (Ct. Cl. 1981) (officer selection board
composition).

(2) The separation of a soldier based on an ad-
ministrative separation board consisting of two commission-
ed officers and two noncommissioned officers, where regula-
tion (AR 635-200, § 2-7a) requires a majority of commis-
sioned or warrant officers, is void. DAJA-AL 1986/2619,
September 12, 1986.

(3) Wolfe v. Marsh, 835 F.2d 354 (D.C. Cir. 1987) limits
Henderson ‘‘to the extent it is consistent with Dilley and this
opinion.”’ Wolfe held that the Army’s failure to follow its
regulation (AR 635-200, § 10-3) requiring that intermediate
commanding officers review and make recommendations
regarding a ‘“‘Chapter 10”’ discharge request did not render
the discharge per se invalid. The court distinguished Dilley
on the grounds that in that case the actual decision-making
board was improperly constituted whereas, in Wolfe, the
discharge authority had only been denied the non-binding
opinions of intermediate commanders. It is unclear whether,
by extension of the logic of Wolfe, discharges accomplish-
ed after a non-binding recommendation of an improperly
constituted ADB would be void.

The Wolfe court also emphasized that the requirements
for reservist membership on the board in Dilley were a con-
gressional mandate designed to overcome institutional bias.
The Wolfe court found that a court reversal of the BCMR
decision in Dilley was appropriate because a board within
the military is not empowered to decide that a military in-
stitutional bias has been non-prejudicial. In Wolfe, the
violated regulation did not relate to overcoming an institu-
tional bias and the BCMR decision was found deserving of
greater deference. See also Supp § 12.5.6.1.

12.5.7.3 Right to Counsel

a. P.12/25L, n.143:

Rucker v. Secretary of the Army, 702 F.2d 966 (11th
Cir. 1983) (overturning district court holding that ser-
vicemember had waived his right to counsel and to make
a statement by being absent from military control while in
civilian custody).

b. P.12/25L, n.150:
See AD TX-06310A.
¢. P.12/25R, n.151:

See also cases cited at n.150 su;;ra.

12.5.7.4 Notice of Hearing

12.5.7.5 Burden of Proof

12.5.7.6 How Much Evidence (Standard of Proof)
e P,12/26L, n.156:

But see n.157.

12.5.7.7 Command Influence

a. P.12/26L, 1 2:

Widespread incidents of improper command influence
were found at the 3d Armored Division in Frankfurt, Ger-
many from 1982-1984, while under the command of Major
General Thurman E. Anderson. Improper command in-
fluence in drug cases has been alleged of Brigadier General
Leslie E. Beavers while he was the commander of the st
Armored Division, Artillery and Installation command, of
Pinder Barracks in Zirnodorf Germany, from 1981 to 1984.1®

b. P.12/26L, n.159:

Note further that the command may not withhold
favorable information in describing a servicemember’s
military record. AD 79-07929.

12.5.7.8 Evidence
12.5.7.8.1 General Rules
a. P.12/26, n.164:

But see Kalista v. Secretary of the Navy, 560 F. Supp.
608, 615 (D. Colo. 1983) (court held that it was not a denial
of the servicemember’s rights where he was refused the op-
portunity to appear at his discharge hearing while in civilian
confinement, although the civilian authorities had authorized
his attendance at the hearing, where the Marine Corps regula-
tion provided the servicemember the right to appear at the
ADB “‘[s]ubject to his availability (i.e., not in civil confine-
ment or on unauthorized absence).’’).

b. P.12/26R, 1 2:

(1) See Chapter 15 for discussion of drug test results
as evidence. Evidence issues are also addressed at § 12.7.
(2) See also § 12.9.4 regarding improper confessions.

12,5.7.8.2 Hearsay and Confrontation of Witnesses
a. P.12/26R, n.169:;

See MARCORSEPMAN § 6317, which provides that
“‘[t]lestimonial evidence may be presented to the ad-
ministrative board through the personal appearance of the
witness, through the use of oral or written depositions,
unsworn written statements, affidavits, testimonial stipula-
tions, or any other accurate and reliable means for presen-
ting testimonial evidence. . . .’’ See also Garrett v. Lehman,
751 F.2d 997 (9th Cir. 1985).

b. P.12/27L, n.171:

See Schultz v. Wellman, 717 F.2d 301, 11 ML.. L. Rep.
2920 (6th Cir. 1983) (dictum in footnote 15, 717 F.2d at 307,
11 M. L. REP. at 2922, that there is no constitutional due
process right to compulsory process or confrontation of
witnesses).

¢. P.12/27L, n.173;

See Schultz v. Wellman, 717 F.2d 301, 11 M. L. Rep.
2920 (6th Cir. 1983) (discussed this section at ‘“‘b’’).

*Army Times, May 6, 1985.
®*Discussed at Supp. §§ 12.5.7.8.3, 12.5.7.8.4, and 12.9.3.2.c.
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d. P.12/28L, add to end of section:

Cross-examination at a discharge hearing can be
rendered meaningless by the actions of the hearing officer.
In Harvin v. United States, 661 F.2d 885, 228 Ct. Cl. 605
(1981), a challenge to the dismissal of an INS inspector, the
court held that barring witnesses from referring to notes to
refresh their memory, during cross-examination, was rever-
sible error and remanded for further proceedings.

12.5.7.8.3 Relevance and Materiality
e P.12/28L, n.191;

But see Garrett v. Lehman, 751 F.2d 997 (9th Cir. 1985)
(holding that recorder’s allusions to ‘‘some type of miscon-
duct as a juvenile’ and to a federal district court’s refusal
to issue a temporary restraining order to bar the proceedings,
were not grounds for overturning the discharge).?

12.5.7.8.4 Illegally Obtained Evidence
a. P.12/28R, 1 2:

Garrett v. Lehman, 751 F, 2d 997 (9th Cir. 1985) held
that the exclusionary rule does not apply to military ad-
ministrative discharge proceedings. Under the analytic
framework of INS v. Lopez-Mendoza, 468 U.S. 1032, 104
S. Ct. 3479, 82 L. Ed. 2d 778 (1984), the court found that
these proceedings were not criminal or quasi-criminal and
that the costs outweighed the benefits of applying the ex-
clusionary rule to this sort of civil proceeding. Judicial reluc-
tance to interfere with military matters was emphasized by
the court.?

b. P.12/28R, n.198:

Ruiz has been overturned. The Court of Military Ap-
peals now permits involuntary urine sampling despite the
possible consequences. See, e.g., Unger v. Ziemniak, 27T M.J.

349 (C.M.A. 1989).

c. P.12/28R, { 3:

(D) In light of Ruiz being overturned, Article 31 no
longer provides a basis for exclusion of evidence in an ad-
ministrative hearing.

(2) Even in courts-martial, the courts have broadened
on what evidence is admissible. See discussion at 10 MiL.
L. Rev. 1096.

12.5.7.8.5 Double Jeopardy>?
¢ P.12/28R, last {:

(1) The DoD discharge directive now provides that:

A member may not be separated on the basis of . . .
[clonduct that has been the subject of judicial pro-
ceedings resulting in an acquittal or action having the
effect thereof except in the following circumstances:

(1) When such action is based upon a judicial deter-
mination not going to the guilt or innocence of the
respondent; or

(2) When the judicial proceeding was conducted in
a State or foreign court and the separation is approv-
ed by the Secretary concerned.”

20Case also discussed at Supp. §§ 12.5.7.8.4 and 12.9.3.2.c.

2 Garrett also discussed at Supp. §§ 12.5.7.8.3 and 12.9.3.2.c. See
also Cody v. Scott, 565 F. Supp. 1031 (S.D.N.Y. 1983) (illegally
seized evidence admissible at service academy hearing).

28ee also § 12.9.3. .
232 C.F.R. Part 41, App. A, Part 2, § A, 13.

An example of an earlier regulation similar to the Air
Force regulation cited in MDU is BUPERSNOTE 1910,
3420181, | 4.f., Mar. 24, 1981:

A member shall not be [given an UOTHC Discharge]
if the grounds for such discharge action are based
wholly or in part upon acts or omissions for which
the member has been previously tried by court-martial
resulting in acquittal or action having the effect
thereof, except when such acquittal or equivalent
disposition is based on a legal technicality not involv-
ing the basic issue of guilt.

See also AR 635-200, and § 12.9.3.

(2) See United States v. Browers, 20 M.J. 356 (C.M.A.
1985). The government challenged an acquittal as a nullity
on the grounds that an interlocutory appeal had been filed
which stayed the proceeding before the verdict. The govern-
ment had, subsequent to the acquittal, dropped the charges
opting instead to pursue administrative discharge pro-
ceedings. The court first had to consider the question of
mootness since the charges had been dropped even though
the case was on appeal. The court found that the case was
not moot because existence, vel non, of a court-martial ac-
quittal could affect the administrative proceedings. After fin-
ding the case not to be moot, the court held that the govern-
ment had no right to the interlocutory appeal and that the
acquittal was not a nullity.

3) See also Watkins v. United States Army, 875 F.2d
699 (9th Cir. 1989)* (after repeated consideration over the
years of servicemember’s homosexuality and its effect on
eligibility for reenlistment, Army estopped from barring
reenlistment based on homosexuality).

12.5.7.9 Communications by Decision-Maker Unknown
to Servicemember

*P.12/29L, 1 2:

See Koster v. United States, 685 F.2d 407, 231 Ct. Cl.
301 (1982) (holding communication not a violation).

12.5.7.10 ADB Findings and Recommendations/Pro-
per Basis for Decision

* P.12/29R, { 2:

But see Lord v. Lehman, 540 F. Supp. 125, [0 M. L,
Rep. 2856 (E.D. Pa. 1982), discussed at Supp. § 12.4.2.d(2).

12.5.7.11 Relevant DRB Index Categories
12.5.7.12 Sample Contentions

12.5.8 Legal Review
12.5.8.1 General Rules
12.5.8.2 Relevant DRB Index Category
12.5.8.3 Sample Contentions

12.5.9 The Decision: Discharge Authority (DA)
12.5.9.1 General Rules
a. P.12/31L, n.220:

See 32 C.F.R. Part 41, App A, Part 3, § C, 6; BU-
PERSNOTE 1910, 3420188, Mar. 24, 1981.

b. P.12/31L, n.221:
See 32 C.F.R. Part 41, App A, Part 3, § C, 16; BU-

PERSNOTE 1910, 3420188, Mar. 24, 1981.

24The court was sitting en banc.

128/17

A



Challenging Discharges for Legal Errors: The Impropriety Approach

c. P.12/31R, § §:

(1) There have been different restrictions at different
times on when the DA can order a new ADB and on what
type of discharge can result from the second ADB.?* The
DA has been permitted, at times to review a decision to re-
tain the servicemember.?® The changes in regulations that
have occurred have created opportunities for ‘‘current stan-
dards’’ arguments.?’

(2) See Marsh v. Wolfe, discussed at Supp. §§ 12.5.6.1
and 12.5.7.2 above.

(3) See FD 81-00429 (UD to HD; Board of Officers
recommended retention because acts attributed to intoxica-
tion. The Secretary directed a UD. Under current standards,
had the Board of Officers recommended retention, an HD
or GD would be issued).

(4) See also United States v. Siders, 15 M.J. 272
(C.M.A. 1983) (servicemember had right to have his state-
ment seeking clemency considered by Convening Authority).

(5) It has been reported that a Colonel at Camp Lejuene
was approving administrative discharges without authority
in 1974. It has also been reported that a Colonel Parson was
doing the same thing at Paris Island for periods in the 1970s
and 1980s. Cases concerning discharges at either of these
locations during these periods should be carefully scrutinized.

12.5.9.2 Relevant DRB Index Categories
12.5.9.3 Sample Contentions

12,5.10 Discharge for the Good of the Service (GOS) to
Avoid Trial By Court-Martial

¢ See generally Chapter 19.

12.5.10.1 General Rules

e P.12/33L, | 2:

See Supp. § 19.2.2.3.c.

12.5.10.2 Relevant DRB Index Categories
12.5.10.3 Sample Contentions

#See, e.g., BUPERSNOTE 1910, 3420181, {4.g, March 24, 1981:

A member shall not be subjected to Administrative Discharge
Board action based upon conduct which has previously been
the subject of Administrative Discharge Board proceedings,
when the evidence before the subsequent Board would be the
same as the evidence before the previous Board, except in
those cases where the findings of the previous Board favorable
to the respondent are determined to have been obtained by
fraud or collusion.

Where the DA orders a new ADB under current Air Force regula-
tion, the DA may not subsequently order a discharge worse than
that recommended by the first ADB. See DF 80-01360.

*See, e.g., BUPERSNOTE 1910, 3420181, {4.d, March 24, 1981:

In the event the Chief of Naval Personnel [DA for the Navy]
does not concur in the recommendation of the Administrative
Discharge Board that an individual be retained, the case with
the Chief of Naval Personne!’s endorsement will be forwarded
to the Secretary of the Navy for resolution. The Secretary
of the Navy will make final determination on retention or
discharge. If a discharge is directed, the Secretary of the Navy
will specify the type of discharge to be effected. (Honorable
or General).

27See FD 80-01360 (1950 UD to GD; under current AF regulations,
DA may set aside findings of ADB and order a new board but may
not approve findings and recommendations less favorable to the
servicemember than those of the first board. Here, first ADB recom-
mended retention and second board recommended discharge.
Upgraded pursuant to current standards).’

12.6 Errors Relating to Failure to Discharge for
Reasons Other Than Cause or to Acquire
Jurisdiction Over a Servicemember

e P.12/33R, {1 I:

Note that the issues discussed in this section are also
discussed extensively in Chapter 18.

12.6.1 Introduction
e P.12/33R, | 2:

There is a third situation where a servicemember should
have been separated but was not. That is where there is an
unlawful extension of an enlistment by the service. In
Amidonv. Lehman, 677 F.2d 17, 10 MLL. L. REP. 2645 (4th
Cir. 1982), the Navy tried to retain two servicemembers
beyond their separation date to keep them in Spain to be
prosecuted by Spanish authorities for the murder of another
servicemember.?® There was a Navy manual provision
authorizing such an extension. Since, however, the provi-
sion so significantly amended the Navy regulation publish-
ed in the Code of Federal Regulations,? the court found the
manual provision to be without effect as an unauthorized
alteration to Navy regulations.*® The court held the exten-
sion invalid.

See also United States v. Self, 13 M.J. 132, 10 M. L.
REP. 2543 (C.M.A. 1982) (discussion of retention in National
Guard for court-martial).

12.6.2 Failure to Discharge
¢ P.12/34L, § 2:

Conduct occurring after application but before approval
or denial of a CO discharge can be the basis for a non-CO
discharge. Army and Navy regulations require suspension
of processing of an application for a CO discharge until
disciplinary action has been completed. If the disciplinary
action results in a punitive discharge, processing of the CO
application does not resume. The Marine Corps and the Air
Force have the option of processing the CO application while
disciplinary actions are pending but will not grant the
discharge while a punitive discharge is outstanding (i.e., has
not been overturned, disapproved, etc.). Cole v. Comman-
ding Officer, U.S.S. L.Y. Spear (AS-36), 747 F.2d 217 (4th
Cir. 1984); See NAVPERSMAN, Arts. 3620230.5, 3610100;
32 C.F.R. § 75.6.

12.6.2.1 Wrongful Denial of Conscientious Objector
Discharge or Noncombatant Status

Recent developments in Conscientious Objector law are
described in the MILITARY LAW REPORTER. See, e.g., 10 ML,
L. Rep. 1082 (analysis of “‘willingness to serve’’ issue).

12.6.2.1.1 Introduction

a. P.12/34R, n.260:

See OpJAGATF 1983/9, February 15, 1983,

b. P.12/35L, n.266:

See Fox, Conscientious Objections to War: The
Background and a Current Appraisal, 31 CLEVELAND STATE
L. Rev. 1 (1982).

#Courts-martial charges had been dismissed for lack of a speedy trial.
2032 C.F.R. § 730.4(e) was the applicable regulation.
3Sych alteration violated 32 C.F.R. § 700.1201.
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12.6.2.1.2 Scope of Review
e P.12/35R, {1 2:

See AD 80-10055 (DRB can determine propriety of
CORB decision).

12.6.2.1.2.1 Basis in Fact
e P.12/36L, n.276:"

Compare, OpJAGAF 1983/9, February 15, 1983 (a
Board of Inquiry had determined that crystallization of the
servicemember’s objection to missile duty had occurred prior
to entering the program and that he had failed to disclose
his objection because the program was a way to get an of-
ficer’s commission so that he could become a chaplain. The
Judge Advocate General found the evidence to the contrary,
finding that crystallization had occurred after admission into
the program. Thus, the General Discharge under miscon-
duct provisions was not approved by TJAG).

12.6.2.1.2.2 Procedural Error in the Processing of CO
Discharge Application

12.6.2.1.3 Relief for Wrongful Denial of CO Discharge
¢ P.12/36R, n.341:

But see dictum in Cole v. Commanding Officer, U.S.S.
L.Y. Spear (AS-36), 747 F.2d 217 (4th Cir. 1984) (conduct
prior to processing for approval or denial of CO discharge
may be basis for effective denial of CO discharge by pro-
cessing for BCD instead).

12.6.2.1.4 Wrongful Obstruction of CO Application
and Failure to Assign Temporarily to Non-
combatant Duties

12.6.2.1.5 Review Boards’ Treatment of CO Claims

12.6.2.2 Wrongful Denial of Hardship or Dependency
Discharge and Compassionate Reassignment

12.6.2.2.1 Introduction
12.6.2.2.2 Scope of Review

12.6.2.2.3 Relief for Wrongful Denial of Hardship or
Dependency Discharge

12.6.2.2.3.1 Introduction

12.6.2.2.3.2 Review Boards’ Treatment of Hardship
Claims

a. P.12/40R, n.360:

See AD 79-03430 (GD to HD. Hardship discharge ap-
proved but servicemember never received notification).

b. P.12/40R, { 3:

As implied in MDU, even if there is no impropriety a
board can find that the hardship itself is a mitigating cir-
cumstance which goes to the equity of the characterization
of the discharge. See AD 82-05167 (UOTHC to UHC; per-
sonal and financial problems impaired ability to serve); AD
83-00618 (UHC to HD; family problems impaired ability to
serve); AD 82-06022 (UD to UHC; family problems a fac-
tor in overall equity of characterization of discharge); AD
81-01095 (UOTHC to HD; family problems mitigate
AWOL).

¢. P. 12/41L, n.368:

See AD 81-16748 (UOTHC to UHC; there was a press-
ing need for the servicemember to be home and ser-

Challenging Discharges for Legal Errors: The Impropriety Approach

vicemember followed all of the appropriate Army procedures
but was denied hardship discharge. These circumstances
mitigate AWOLSs).

d. P.12/41L, n.370:

See AD 83-03119 (UD to UHC; two and one-half month
delay following approval of hardship discharge mitigates
later indisciplines); See also AD 81-01095 (UOTHC to HD;
Hardship discharge request not processed).

e. P.12/41L, n.371:

See AD 81-06960 (UOTHC to UHC; command failure
to process hardship discharge and severe financial hardship
mitigate AWOL); AD 81-05332 (UD to HD; Servicemember
applied for compassionate reassignment or hardship
discharge but ‘‘[flor some reason, that escaped the Board,
neither of these actions were approved. . . .”” Subsequent
AWOL excused).

f. P.12/41L, n.373:

See AD 81-07464 (UD to UHC; servicemember transfer-
red while dependency hardship discharge pending and went
AWOL. Discharge upgraded to Under Honorable Condi-
tions because Army ‘‘did an injustice’’ to the servicemember
by reassigning him during pendency of application).

12.6.2.3 Wrongful Denial of Medical Discharge
a. P.12/41L, { 1:
The first sentence of this section should state:

‘‘Under service regulations, if it is determined within

four months of enlistment that a servicemember does
not meet entry medical standards,** due to a con-
dition or defect which existed prior to enlistment or
induction, (s)he is entitled to be discharged.*"”’ (Em-
phasis added.)

b. P.12/41R, n.374;
Cite is now AR 40-501, Ch.2.

¢. P.12/41R, n.375:
AR 635-200 cite is now { 5-11.

d. P.12/4IR, 1 1:

The discharge described is now For the Convenience of
the Government by reason of failure to meet procurement
medical fitness standards.’? The characterization of service
is either HD, GD, or an uncharacterized Entry Level Separa-
tion,%

e. P.12/41R, 13, ¢ I:

The duties which the servicemember has to have been
able to perform have varied. For many years ‘‘fitness’’ was
based on whether the member was physically fit to perform
the duties of his office, grade, or rating. Under this stan-
dard, there were servicemembers who were seriously disabl-
ed, did not meet retention standards, but could be found
fit and thus not quality for military disability benefits if the
performance of the particular duties of his or her office,
grade, or rating were not hampered. Also, there is a presump-
tion of fitness. A servicemember who continues to do his
duty is presumed to be fit and thus not eligible for military
disability retirement.

In 1983, the Army changed its definition of ‘‘fit’’ to

31AR 40-501, § 2-2; AR 635-200, 9 5-11.
2AR 635-200, { 5-11.
®AR 635-200, § 5-5.
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require that the servicemember be able to perform his duties
““in such a way as to reasonably fulfill the purpose of his
employment on active duty Army-wide field condi-
tions. . . .”’* Thus, some individuals who were previously
found fit would currently be found unfit.*

f. P.12/41R, 13, ¢ 2:

Under the new reasons for discharge, servicemembers
being considered for separation for unsatisfactory perfor-
mance, who do not meet medical retention standards, are
medically discharged.® Servicemembers being considered for
misconduct or fraudulent entry are processed through
disability channels if ‘‘(1)The disability is the cause or
substantial contributing cause of the misconduct. (2) Cir-
cumstances warrant disability processing instead of ad-
ministrative processing.’’¥’

12.6.2.4 Miscellaneous Reasons for Early Discharge
Upon Application of Servicemember

e P.12/42L, n.382:

See OpJAGAF 1983/11 (February 16, 1983) (where preg-
nant member had miscarriage a month before discharge ac-
tually accomplished, it is within the discretionary power of
the BCMR to grant credit for service lost because of
discharge).

12.6.2.5 Relevant DRB Index Categories
12.6.2.6 Sample Contentions
12.6.3 Failure of Jurisdiction
¢ P.12/43L:
See also § 20.6.1.
12.6.3.1 Introduction
* P.12/43L, | 2:

Note that the United States Court of Military Appeals
is taking a less rigid approach to enforcing technical jurisdic-
tional defects that do not create substantial prejudice to the
accused.

12.6.3.2 Improper Reservist Activation
12.6.3.2.1 Introduction
e P.12/44L, § 1:

For discussion of National Guard *‘call-ups,”’ see United
States v. Munnis, 9 MiL. L. Rep. 2753 (1981). See also
§ 12.9.5.

12.6.3.2.2 Activation Procedures

¢ P.12/44R, 9 3, 2d sentence:
See also nn. 401 and 402 on P.12/45.

12.6.3.2.3 Scope of Review

12.6.3.2.4 Procedural Errors

12.6.3.2.5 Waiver of Defects in Activation
12.6.3.2.6 Miscellaneous Errors

12.6.3.2.7 Sample Contentions

“AR 635-40, 19 2-1, 4-11, 4-18a(l) (103, Sept. 7, 1983).

sFor further information, see Military Disability in a Nutshell, by
Major Chuck R. Pardue, 109 MiL. L. Rev. 149 (Summer 1985).

®AR 635-200, 1 1-35(a).
AR 635-200, { 1-35(b).

12.6.3.3 Erroneous Induction or Enlistment
12.6.3.3.1 General Rules
a. P.12/47L, n.420a

The new address for the Selective Service System is: 1023
31st St., N.W., Washington, D.C. 20435,

b. P.12/47R, add to end:

Regulations of the different services may have specific
rules concerning the discharge of members who were er-
roneously enlisted: MARCORSEPMAN 6012 stated, for
example:

Any case [of erroneous enlistment] coming to a com-
mander’s attention which purports to be of this nature
shall be investigated, and a complete report shall be
made promptly to the Commandant of the Marine
Corps.

The MARCORSEPMAN section also specifies authori-
ty and reason, and character, for discharges for erroneous
enlistment. Discharge ‘‘for the convenience of the govern-
ment”’ for ‘“‘erroneous enlistment or extension of enlistment”’
is provided for with a characterization to be not *‘less
favorable than under honorable conditions.”’ In Blassingame
v. Secretary of the Navy, 866 F.2d 556 (2d Cir. 1989), the
court held that the failure to conduct the investigation under
this regulation to be prejudicial error.® The court noted that:

[bjut for the Corps’s initial improper induction and
subsequent failure to investigate, Blassingame’s record
might have been spared the blemish of an
“‘undesirable’’ discharge.

. . .The NDRB held that, even assuming illegal
induction, appellant could not show that he would
have been granted an honorable or a general discharge.
But Blassingame should not be required to bear this
burden, any more than he should be charged with the
responsibility of ensuring the Marine Corps follows
its own regulations. . . .

12.6.3.3.2 Sample Contentions

12.6.3.3.3 Relevant DRB Index Categories
12.6.3.4 Minority Enlistments

12.6.3.4.1 Introduction

12.6.3.4.2 Entry Below the Minimum Age for
Enlistment

a. P.12/48L, { 4:

There can also be regulatory age limitations more restric-
tive than the statutory rules. For instance, the Vietnam era
Project 100,000 program, which allowed enlistment for in-
dividuals who were below standards in aptitude tests, only
accepted those over 17 years, eight months, even with paren-
tal consent.

b. P.12/48L, n.426:

See Blassingame v. Secretary of the Navy, 866 F.2d 556
(2d Cir. 1989) (discussed at Supp. § 12.5.1.2.a).

c. P.12/48R, 9§ 3:

See United States v. McDonagh, 14 M.J. 415 (C.M.A.
1983) (discussed at Supp. § 12.6.3.5.)

%8Blassingame’s aptitude scores precluded his entry into the Marine
Corps. He enlisted, however, under Project 100,000 which allowed
entry notwithstanding low scores. The regulations for the program
only allowed entry for those over 17 years, 8 months old and only
permitted a two-year enlistment. Blassingame was 17 years, 19 days
old at the time of enlistment, and enlisted for three years.
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12.6.3.4.3 Entry Without Parental Consent
12.6.3.4.4 Sample Contentions

12.6.3.4.5 Relevant DRB Index Category

12.6.3.5 Involuntary Enlistments and Enlistments Pro-
cured by Recruiter Fraud

12.6.3.5.1 General Rules
12.6.3.5.2 Involuntary Enlistments
a. P.12/49R, { 5:

See United States v. Matthews, 13 M.J. 501, 10 M1L.
L. RepP. 2407 (A.C.M.R. 1982) (discusses distinctions in types
of recruiter activity).

b. P.12/50L, n.442:

See United States v. McGinnis, 10 MiL. L. Rep. 2613
(N.M.C.M.R. 1982).

12.6.3.5.3 Enlistments Procured by Recruiter Fraud
a. P.12/50L, n.445b:

See MD 80-02472.

b. P.12/50R, { I:

United States v. Buckingham, 11 M.J. 184 (C.M.A.
1981) (interprets what is a disqualifying civilian criminal of-
fense under Air Force regulations); United States v. McGin-
nis, 10 M1L. L. Rep. 2613 (N.M.C.M.R. 1982) (history of
LSD usage disqualifying).

c. P.12/50R, § 2:

United States v. McGinnis, 10 M. L. Rep. 2613
(N.M.C.M.R. 1982) (holding second enlistment void as part
of the same *‘integral process’’ as the first void enlistment®).

d. P.12/51L, {1 3:

United States v. McDonagh, 14 M.J. 415 (CMA 1983),
held that the amendments to Article 2 of the U.C.M.J. are
fully retroactive where the offense charged is not peculiarly
military in nature. In McDonagh, the court found drug of-
fenses to be not peculiarly military, the amendments to Ar-
ticle 2 to be retroactive, and the Russo jurisdictional defense
unavailable,°

For a further discussion of Russo and the consequences
of the amendment to Article 2 of the U.C.M.J., see
Woodrick v. Divich, 24 M.J. 147 (C.M.A. 1987) and DAJA-
CL 1984/6505 (Dec. 17, 1984) (“‘Catlow and Russo have lit-
tle, if any, precedential value.’’ Law returned to status as
in In re Grimley, 137 U.S. 147, 11 S. Ct. 54, 34 L. Ed. 636
(1890) ““which required compliance with only two factors
before an enlistment would be considered valid: (1) capaci-
ty to understand the significance of enlistment in the armed
forces; and (2) the voluntary taking of the oath of enlist-
ment. Grimley further established the doctrine of construc-
tive enlistment which validates a void enlistment where the
enlistee later submitted voluntarily to military authority; met
the mental competency and minimum age qualifications
received military pay or allowances; and performed military
duties.”’).

Consult with the MILITARY LAW REPORTER for further
developments in this area.

*History of LSD usage was the disqualifying factor.

“In United States v. McGinnis, 10 M. L. Rep. 2613 (N.M.C.M.R.
1982), the Navy-Marine Court of Military Review had held that the
amendments did not apply where the offenses charged had occur-
red prior to the amendments. In United States v. Quintal, 10 M.J.
532 (A.C.M.R. 1980), the Army Court of Military Review had held
that the amendments were fully effective even in a case where the
trial had been completed prior to the amendments:

12.6.3.5.4 Sample Contentions
12.6.3.5.5 Relevant DRB Index Categories

12.7 Discharges Based on Improperly Considered
Military Disciplinary Actions
12.7.1 Introduction
a. P.12/51R, { 5:

Navy regulation requires that no ‘‘adverse matter’’ may
be placed in a servicemember’s personnel file unless the ser-
vicemember has had an opportunity to make a statement.
Article 1110, U.S. Navy Regulations, 1973 provides that:

Adverse matter shall not be placed in the record of
a person in the naval service without his knowledge
. . such matters shall be first referred to the person
reported upon for such statement as he may choose
to make. If the person reported upon does not desire
to make a statement, he shall so state in writing.

For discussion of what is ‘““adverse matter,”’ see United
States v. West, 17 M.J. 627 (N.M.C.M.R. 1983); United
States v. Shelwood, 15 M.J. 222 (C.M.A. 1982); United
States v. Anderson, 12 M.J. 527 (N.M.C.M.R. 1981)
(discussed below at Supp. § 12.7.7.3.b). Re: presumption
of regularity and opportunity to make statement, see United
States v. Kline, 14 M. J. 64 (C.M.A. 1982). See also United
States v. Brown, 16 M.J. 36 (C.M.A. 1983).

b. P.12/51R, add after { 5:

In general, military disciplinary actions from previous

enlistments should not be considered.*

“'See BUPERSNOTE 1910, 3420181, ¢ 5, Mar. 24, 1981:

[Characterization of current enlistment] will be determined
solely by the member’s military record during that enlist-
ment. . . . The following shall not be considered:

a. Prior service activities including . . . records of convic-
tion by court-martial, records of nonjudicial punishment,
records of absence without leave or commission of other of-
fenses for which punishment was not imposed.

b. Preservice activities, excepting misrepresentations, in-
cluding omission of facts which if known would have preclud-
ed, postponed, or otherwise affected the member’s eligibili-
ty for enlistment or induction.

[emphasis added]

and BUPERSNOTE 1910, 3420181, § 6, Mar. 24, 1981:

In determining whether a member should ... be ad-
ministratively separated, the member’s entire military record
may be evaluated.

a. Include (1) records of nonjudicial punishment imposed
during a prior enlistment or period of service, (2) all records
of conviction by court-martial, and (3) any other factors
which are material and relevant.

b. [Those] making such determinations shall consider
records of nonjudicial punishment imposed during a prior
enlistment or period of service only if such records of
punishments would have, under the particular circumstances
of the case, a direct and strong probative value in determin-
ing whether retention or administrative separation is
appropriate.

¢. Cases in which the circumstances may warrant use of
such records shall ordinarily be limited to those involving
patterns of conduct which would become manifest only over
an extended period of time.

d. When a record of nonjudicial punishment imposed dur-
ing a current enlistment or period of service is considered,
isolated incidents and events which are remote in time, or
have no probative value in determining whether retention or
administrative separation should be effected, shall have
minimal influence on the determination.
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12.7.2 Nonjudicial Punishment Under Article 15,
U.C.M.J.

* P.12/51R:

See also § 7.3.2.
12.7.2.1 Introduction
* P.12/51R:

AR 27-10, Military Justice, was revised effective
November 1, 1982. It superseded AR 27-10 of November
26, 1968. It prescribes policies and procedures pertaining to
military justice left to the Army’s discretion by the U.C.M.J.
and the MANUAL ForR COURTS-MARTIAL. The changes are im-
portant with respect to persons who received NJPs since their
adoption and for determining the current standards which
apply for nonjudicial punishment. (See Chapter 21).

The revised AR 27-10:

® Provides guidance on when to use non-punitive
measures (denials of passes, extra duty or training,
counseling, reduction in grade, reprimands, etc.) to
correct behavior that falls short of willful violations
of the U.C.M.J. ({ 3-3a). This guidance encourages
commanders not to use nonjudicial punishment when
more ‘‘instructional forms of command action’’ can
be taken. For example, an Article 15 for a sloppy
uniform would normally not be as appropriate as ex-
tra inspection or class attendance or wearing the
uniform. Many pre-November 1, 1982 Article 15s in
veterans records would not occur under these
standards. '

® Prohibits superior commanders from ordering a
subordinate to impose an Article 15 or issuing guides
or orders to suggest that certain offenses be disposed
of by using Article 15s or that certain amounts of
punishment are appropriate ( 3-4).

¢ Details Article 15 procedures, including a hearing to
determine guilt or innocence, the right to counsel, the
right to confront witnesses at that installation, and
the right to demand trial any time before punishment
is imposed (19 3-13 to 3-18 and App. B). Thus, the
false notion that accepting an Article 15 precluded a
defense is clearly rejected.

¢ Restrictions on amount of punishment by certain com-
manders. For example, reduction in grade must be
within the promotion authority of a commander or
a subordinate ({ 3-19).

12.7.2,2 Punishable Offenses
12.7.2.3 Improper Processing of an Article 15
a. P. 12/52R, { I:

There have been a number of changes in the Army
regulation, AR 27-10, governing Article 15s. These include
new processing requirements. Failure to comply with these
requirements may give rise to an impropriety or a current
standards argument.+

AR 27-10 as revised:*

¢ Places limits on who may, and be delegated authori-

ty to, impose an Article 15 (Y 3-7).
¢ Limits the use of separate Article 15s for minor of-
fenses arising out of the same transaction (f 3-10).
* Applies the U.C.M.J. statute of limitations (Article
43(c)) and the standard of ‘‘beyond a reasonable

“2See Chapter 21.
43See also Supp. § 12.7.2.1 above.

doubt”’ for a finding of guilt to Article 15s and limits
the use of Article 15s after a civilian trial for the same
offense (1] 3-12, 3-181, and 4-3).

e Makes clear that an appeal of an Article 15 can in-
clude the question of guilt (§ 3-31).

o Restricts the use of an Article 15 or court-martial
without the approval of an officer exercising general
court-martial jurisdiction after a U.S. or foreign
civilian trial (1§ 4-1 to 4-3).

b. P.12/52L, { 4:

(1) In United States v. Anderson, 12 M.J. 527
(N.M.C.M.R. 1981), the court held that an Article 15 was
inadmissible if the Notification of Intent to Impose Non-
judicial Punishment was signed by one officer, but the
punishment was imposed by a succeeding commander. The
A.F.C.M.R. held that AFR 111-9 { 6 h(1-2) created a
substantive right for the accused to be informed in writing
that a different commander would impose punishment.

(2) In United States v. Booker, 5 M.J. 238 (C.M.A.
1977), the court held that a Nonjudicial Punishment could
not be introduced in a court-martial proceeding if the ser-
vicemember was not informed, by a legally trained person,
of the consequences of accepting the NJP instead of asking
for a court-martial trial. The court held that due process con-
siderations attach to nonjudicial punishments.

(3) In Fairchild v. Lehman, 609 F. Supp. 287 (D.C. Va.
1985), aff’d, 814 F.2d 1555 (Fed. Cir. 1987), the court found
that the BCNR erred in upholding an NJP where the ser-
vicemember had presented an affidavit stating that his
military defense counsel had, incorrectly, told him that if
he waived his right to trial and accepted his NJP that he
would not be subject to a less than honorable discharge for
his offense. The BCNR solicited a letter from the ser-
vicemember’s defense counsel which stated that he could only
assume that he had advised the servicemember correctly, but
did not remember specifically, The court found that the
BCNR had erred in upholding the NJP where the ser-
vicemember had, subsequent to accepting the NJP, been fac-
ed with discharge on the basis of the NJP offense.

c¢. P.12/53L, 1 1:

United States v. Stewart, 12 M.J. 143 (C.M.A. 1981),
held that a form vacating a suspended Article 15 was inad-
missible at a court- martial because of the absence of com-
mander’s legible signature.

12.7.2.4 Article 15s That by Regulation Should Not
Have Been Considered

a. P.12/53L, 1 3:

AR 27-10 as revised:*

e Prohibits the filing in the permanent Official Military
Personnel File of a first offense disposed of under Ar-
ticle 15 if it is “‘not indicative of a pattern of miscon-
duct or does not indicate a serious character deficiency
or breach of military discipline’’ (3-6). Thus, under
current procedures some Article 15s considered in
older discharge actions would not have been available
to the discharge authority when the character of ser-
vice was determined.

¢ Eliminates the restriction on the use of Article 15s at
court-martial or administrative discharge proceedings
regardless of where they are filed, except for ‘‘sum-

“See Fairchild v. Lehman, 609 F.Supp. 287 (D.C. Va. 1985), aff’d,

814 F.2d 1555 (Fed. Cir. 1987) (holding that BCNR must follow
C.M.A. precedent).

45See also Supp. § 12.7.2.1,
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marized” Article 15 pfoceedings contained on DA
Form 2627-1 (] 3-44).

b. P.12/53L, n.465:

See United States v. Cisneros, 11 M.J. 48 (C.M.A. 1981)
(record of punishment over two years old improperly con-
sidered by military judge at sentencing).

c. P.12/53L, § 3:

In United States v. Brown, 11 M.J. 263 (C.M.A. 1981),
the court held that, under AR 27-10, Article 15s from the
soldier’s first three years of service should have been
destroyed and their admission in court-martial proceedings
was prejudicial error. The court likewise concluded that the
otherwise admissible document which referenced the Ar-
ticle 15s was inadmissible, holding that ‘‘what the govern-
ment cannot successfully introduce into evidence through
the front door it cannot successfully introduce through the
back door. . ..”

d. P.12/53R, last §:

This paragraph refers to the regulations in effect from
February 1, 1963 to December 15, 1971.

e. P.12/53R, n.472:

The ADRB SOP has been withdrawn. Citation to direct-
ly relevant provisions of it may, however, add credibility to
an applicant’s arguments.

12.7.2.5 Miscellaneous Issues: Charleston, S.C., Naval
Station Cases

* P.12/54L, § 2:

The Legal Services functions of the National Veterans
Law Center have been assumed by the National Veterans
Legal Services Project.

12.7.2.6 Relevant Index Categories
12.7.3 Reprimands
a. P.12/54R, { 3, last sentence:

But see United States v. Hagy, 12 M.I. 739
(A F.C.M.R. 1981) (civilian offenses are not properly a sub-
ject of a letter of reprimand. MCM 1969, §75d; AFR 35-32;
U.C.M.J., Article 32; 10 U.S.C. § 837.); see also United
States v. Boles, 11 M.]. 195 (C.M.A. 1981).

b. P.12/54R, { 4:

DAJA-AL 1983/1143 (Feb. 4, 1983) states that letters
of reprimand may be issued by any supervisor of an enlisted
member, not just a commander. The issuing supervisor
must, however, refer the letter to the servicemember and then
forward it to the commander, general officer, or general
court-martial convening authority. In reporting this decision,
the Army Lawyer noted that *‘[t]his interpretation is broader
than the language of paragraph 2-4a(1), AR 600-37, which
states that the authority to ‘issue and direct filing of such
letters in the [servicemember’s personnel file] is restricted
to the person’s immediate commander or a higher com-
mander in his chain of command.’’’ DA Pam 27-50-131.

c. P.12/54R, { 5:

See United States v. Hill, 13 M.J. 948 (C.M.A. 1982),
for discussion of AFR 35-32 and the admission into evidence
of reprimands as ‘‘personnel records’’ for sentencing pur-
poses at a court martial.

12.7.3.2.1 General Rules

Challenging Discharges for Legal Errors: The Impropriety Approach

12.7.3.2.2 Relevant Index Categories
12.7.4 Courts-Martial

12.7.5 Improper Disciplinary Actions, Loss of Good
Time, and Other Adverse Actions Against Military
Prisoners

e P.12/55L, n.480:

See United States v. Schmit, 13 M.J. 934 (A.F.C.M.R.
1982) (convening authority’s designation of Rehabilitation
Squadron as place of confinement in action on court-martial
record, constitutes a proper exercise of sentence ameliora-
tion powers. Failure to assign servicemember to Rehabilita-
tion Squadron constituted improper punishment).

12.7.6 Improperly Recorded Bad or Lost Time
e P.12/55, n.484:

The ADRB SOP has been withdrawn. Citation to direct-
ly relevant provisions of it may, however, add credibility to
an applicant’s arguments.

12.7.7 Sample Contentions
12.8 Improper Performance Ratings

12.8.1 Introduction
a. P.12/56L, § I:

See AD 7X-06726B, on importance of ratings in the
separation process.

b. P.12/56L, n.485:

(1) Note also that “‘[t]he date entered will be the effec-
tive date of occurrence and not the date the entry is actually
made. In this respect, entries will be made on the date of
occurrence or as soon thereafter as practicable.” IRAM,
MCO P 1070.8, § 4007(2)(b), currently MCO P1070.12,
1 4008(3)(a).

(2) See NC 80-5457 (UHC to HD. Earlier discharge had
been voided by the BCNR but separation evaluation report
was still in records and brought the servicemember’s overall
ratings to below that required for an HD. The BCNR held
that where a separation is voided, the separation evaluation
report conducted pursuant to the voided discharge is itself
void and the ratings should be recomputed to determine
eligibility for HD).

¢. P.12/56L, n.487:

See MD 80-00388 (UD to HD. Servicemember discharg-
ed for homosexuality., Record did not reveal any disciplinary
infractions that would warrant the low marks. The majori-
ty found that the low marks were the result of the admis-
sion of homosexual acts and excluded them in a recalcula-
tion to determine qualification for HD); MD 78-04138; MD
77-02896 (Upgrade to HD; conduct mark of 2.0 on discharge
had lowered overall average to below level for HD. Board
found the final conduct mark not justified by any miscon-
duct of record).

d. P.12/56L, n.489:

See NC 80-5457; United States v. Anderson, 12 M.J.’
527 (N.M.C.M.R. 1981) (enlisted performance evaluation
is inadmissible hearsay where neither servicemember’s
signature nor an explanation of its omission appears on the
form and the signature is material to execution of the docu-
ment); NAVREGS, 1973, Article 1110, discussed above at
Supp. § 12.7.1.
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12.8.2 Rating Policies of the Services
12.8.2.1 Army
12.8.2.2 Air Force
12.8.2.3 Navy
a. P.12/57L, § 2;

(1) See United States v. Kline, 14 M.J. 64 (C.M.A. 1982)
(adverse statements (low ratings) were placed in ser-
vicemember’s record. Navy regulations require that adverse
matter not be placed in the servicemember’s record without
an opportunity to comment or a statement in writing that
he or she does not wish to comment. No comment or sign-
ed statement that the servicemember did not wish to com-
ment was in the record. The adverse statements were found
inadmissible in a court-martial because they were not
prepared in accordance with regulations as required by §75d
of the MANUAL FOR COURTS-MARTIAL, UNITED STATES,
(1969). For further discussion of Kline, see Supp. § 12.1.2.b.
See also United States v. West, 17 M.J. 627 (N.M.C.M.R.
1983).

*(2) Current MILPERSMAN 3610300 states that a UHC
discharge is appropriate when the member’s overall final trait
average is below 2.8, or the member’s military behavior mark
is below 3.0. An HD is appropriate when the member’s
overall final trait average and military behavior marks upon
separation are 2.8 and 3.0 respectively.

12.8.2.4 Marine Corps
e P.12/57L, { 4:

The Marine Corps Separations and Retirement Manual
(MCSM) 9 6003.1a states:

In determining the character of a Marine’s
discharge, a commander will presume that an
honorable discharge is warranted unless clearly
demonstrated otherwise by the member’s service
record. . ..

A Marine will not be denied an honorable discharge
solely by reason of a specific number of convictions
by courts-martial or punishments under U.C.M.J, Ar-
ticle 15, during his/her current enlistment or period
of obligated service, including voluntary or involun-
tary extensions thereof. Such convictions will be,
nevertheless, considered and weighed in relation to all
other relevant aspects of the Marine’s behavior and
performance of duty. . . . When the commanding of-
ficer has determined that a Marine is ineligible for an
honorable discharge upon normal expiration of enlist-
ment, the commanding officer will personally inform
the Marine concerned of his/her decision and the
reason(s) for awarding other than an honorable
discharge. An entry to this effect will be placed on page
11 of the service record book and signed by the
Marine.

MCSM 6005.3 states:

In the case of a corporal or below, when a Marine
is being considered for discharge with a -general
discharge because his/her military record is not con-
sidered sufficiently meritorious to warrant an
honorable discharge because of average conduct marks
below those set forth in subparagraph 6003.1b, such
marks should be clearly supported by entries on pages
11, 12, or 13, of the Marine’s service record book.
When such marks are not supported, or where the pro-
visions of paragraph 6003.1 or 6003.3 are applicable,

consideration should be given to awarding the Marine
an honorable discharge.

MD 78-04138 (GD to HD; no page 11 entry regarding
the reasons for GD. No supporting entries for two low marks
which brought average down. ‘‘Considering applicant’s total
records of service, the minor nature of the offenses [an NJP
for Drunk and Disorderly and an NJP for two hours UA]
and the strict wording and guidance of the MCSM, the awar-
ding of a General discharge was not in keeping with the
MCSM 6003 and 6005.”")

12.8.3 Errors in Calculation of Ratings
¢ P.12/57R, n.501:

See MD 80-3297 (GD to HD; recalculation of marks
pursuant to IRAM §4008.5, requiring rounding off of final
average to nearest tenth, yields ratings normally sufficient
for HD).

12.8.4 Presumption of Regularity

12.8.5 Honorable Discharge Required When Discharge is
for Unsuitability or Other Not-For-Cause Reason

12.8.5.1 Introduction
e P.12/58L, { 1:

The general rule that ETS or EOS regulations govern
characterization for other reasons for discharge is no longer
valid as the Army and Air Force now require an HD at ETS.
There are, however, general rules regarding characterization
for most of the ‘“‘miscellaneous’’ reasons for discharge
discussed.*®

12.8.5.2 Navy and Marines
12.8.5.3 Air Force
12.8.5.4 Army
12.8.6 Relevant Index Categories
12.8.7 Sample Contentions

12.9 Miscellaneous Propriety Issues
* P.12/58R, { 2:

Many of the subjects discussed in this section are also
discussed in § 12.5.

12.9.1 Introduction
12.9.2 Improper Use of the Administrative Process
12.9.2.1 Introduction

12.9.2.2 General Rules
e P.12/59R, § 2:
See § 12.5.5.
12,9.2.3 Relevant DRB Index Category
12.9.2.4 Sample Contentions
12.9.3 Double Jeopardy or Multiple Board Proceedings*’
12.9.3.1 Introduction

4632 C.F.R. Part 41, App. A, Part 2, § A; AR 635-200, 11 3-7, 3-9.
“7See also § 12.5.7.8.5.
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12.9.3.2 General Rules
a. P.12/60, { 1, add e:

United States v. Williams, 12 M.J. 1038 (A.C.M.R.
1982) presents an additional type of double jeopardy pro-
blem. In Williams, the command first tried administrative
separation proceedings. When those proceedings resulted in
retention, the command then initiated a special court-martial.
The Williams court held that this was not double jeopardy.

b. P.12/60L, n.511:

See ND 80-02935 (cites to Navy policy against ad-
ministrative discharges when a court-martial has not resulted
in a punitive discharge, as reflected in Op JAGN 1957/339,
February 18, 1957 and JAG opinion at 7 DIG OPS 153, but
denied claim because the Secretary of the Navy had remit-
ted the sentence so that the servicemember could be discharg-
ed UOTHC); MD 81-03124 (UD to GD; cites Navy policy.
Found that UD increased the penalty of the Special Court-
Martial sentence. United States v. Miles, 12 M.J. 377
(C.M.A. 1982) (a court-martial guilty plea is not improvi-
dent because the military judge fails to inform servicemember
that he may receive an administrative discharge for the of-
fenses to which he is pleading).

AR 27-10 as revised (see Supp. § 12.7.2.1 above) restricts
the imposition of an Article 15 or court-martial without the
approval of an officer exercising general court-martial
jurisdiction after a U.S. or foreign civilian trial ( 4-1 to 4-3).

c. P.12/60R, n.512:

Section 6106.1 of Marine Corps Separation and Retire-
ment Manual states that a person may not be separated from
the Marine Corps for ‘‘[c]onduct that has been the subject
of judicial proceedings resulting in an acquittal or action hav-
ing the effect of an acquittal except . . . (a) when such ac-
tion is based upon a judicial determination not going to the
merits of the issue of factual guilt of the respondent. . . .”’
See Garrett v. Lehman, 751 F.2d 997, 1001 n. 5§ (9th Cir.
1985) (dismissal after reversal of a conviction does not bar
administrative discharge proceedings. Neither principles of
double jeopardy nor res judicata apply).®

The current DoD discharge regulation states:

A member may not be separated on the basis of the
following:

a. Conduct that has been the subject of judicial pro-
ceedings resulting in an acquittal or action having the
effect thereof except in the following circumstances:

(1) When such action is based upon a judicial
determination not going to the guilt or innocence of
the respondent; or

(2) When the judicial proceeding was conducted
in a State or foreign court and the separation is ap-
proved by the Secretary concerned. . . .*°

d. P.12/60R, n.513:

The current DoD discharge regulation states:

A member may not be separated on the basis of the
following:

a. ...
b. Conduct that has been the subject of a prior Ad-
ministrative Board in which the Board entered an ap-
proved finding that the evidence did not sustain the
factual allegations concerning the conduct except when

“8Case discussed at Supp. §§ 12.5.7.8.3 and 12.5.7.8.4.
432 C.F.R. Part 41, App. A, Part 2, § A, { 3.

the conduct is the subject of a rehearing ordered on
the basis of fraud or collusion; or

¢. Conduct that has been the subject of an ad-
ministrative separation proceeding resulting in a final
determination by a Separation Authority that the
member should be retained, except in the following
circumstances:

(1) When there is subsequent conduct or perfor-
mance forming the basis, in whole or in part, for a
new proceeding;

(2) When there is new or newly discovered
evidence that was not reasonably available at the time
of the prior proceeding; or

(3) When the conduct is the subject of a rehear-
ing ordered on the basis of fraud or collusion.%

e. P.12/60R, n.515:

See 32 C.F.R. Part 41, App A, Part 2, § B. See also
§ 12,5.7.8.5.

12.9.3.3 Relevant DRB Index Category
12.9.3.4 Sample Contentions
12.9.4 Improper Confessions®!
12.9.4.1 Introduction
a. P.12/61L, { 1:

The Ruiz decision has been overturned. See also discus-
sion at Supp. § 12.5.7.8.4 on developments in the applicabili-
ty of the exclusionary rule to administrative discharges.
Under recent developments in the law, even improperly ob-
tained confessions may be admissible in administrative
discharge hearings. Evidence of coercion or other factors
which could have influenced the confession may, however,
still be introduced to attack the reliability of the confession.

b. P.12/61L, add to end of section:

A confession which is inconsistent with other evidence
can be challenged as inaccurate. The Air Force Judge Ad-
vocate General has, however, determined that absence of cor-
roboration is not enough to exclude admission of the con-
fession in an administrative session:

The absence of any corroboration of the respondent’s
oral statement, coupled with the rather vague and in-
definite character of the statement, presents a
troublesome issue. Clearly, if this were a prosecution
of the respondent under the Uniform Code of Military
Justice, a conviction could not be obtained based solely
upon his admission. For example, Rule 304 of the
Military Rules of Evidence provides that an admission
or confession may be considered on the question of
guilt or innocence “‘only if independent evidence . . .
has been introduced that corroborates the essential
facts’’ established by the confession or admission.
However, this is not a criminal prosecution, it is an
administrative proceeding. The operative rule of
evidence in this case is set forth in the introductory
clause of paragraph 3c(2), AFR 36-2. It provides that
the basis for separation ‘‘may include . . . statements’’
by the respondent. Therefore, we conclude that there
is sufficient evidence to support the recommendation
for discharge and that the case is legally sufficient to
warrant the action recommended.

OpJAGAF 1982/17 (April 2, 1982).

5032 C.F.R. Part 41, App. A, Part 2, § A, (3.

51See also § 12.5.5 on waiver of rights and § 12.5.7 on
evidence.
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12.9.4.2 Violations of Article 31
a. P.12/61R, { 1:

See ND 81-02008 (UD to HD; Board believed testimony
that admission of homosexual conduct had been coerced.
Office of Naval Intelligence was investigating friend’s sex-
ual preference and questioned servicemember six times,
threatened him with court-martial and disclosure to family
and home town police as sex offender, if he did not confess).

b. P.12/61R, last {:
See Supp. § 12.5.
12.9.4.3 Relevant DRB Index Category
12.9.4.4 Sample Contentions
12.9.5 Erroneous Transfer From the National Guard
12.9.5.1 Introduction
12.9.5.2 Sample Contentions

12.9.6 Discharge After Expiration of Term of Service or
After a Constructive Discharge

* P. 12/62R, { 3:

See United States v. Bailey, 11 M..J. 730 (C.M.A. 1981)
for discussion of effective date of discharge.

12.9.6.1 Introduction
e P.12/72, { 3:

(1) Note that the military, as well as the veteran, can
challenge the legality of a discharge. The military may want
to do this if a discharge has been obtained through fraud
and it wishes to obtain jurisdiction over the servicemember.
See United States v. Cole, 24 M.J. 18 (C.M.A. 1987);
Wickham v. Hall, 12 M.J. 145 (CMA 1981), aff’d, 706 F.2d
713 (5th Cir. 1983).

(2) There are regulations governing the effective dates
of discharge. These regulations cannot be avoided by
backdating a revocation of the discharge,5?

12.9.6.2 Sample Contentions
12.10 Propriety Checklist

12.10.1 Introduction
¢ P.12/63R, n.529:;

The ADRB SOP has been withdrawn. Citation to direct-
ly relevant provisions of it may, however, add credibility to
an applicant’s arguments.

12.10.2 Checklist
12.10.2.1 Frequently Occurring Illegal Discharges
12.10.2.2 General Propriety Issues
12.10.2.3 Regulatory Errors
Appendix 12A
DRB/BCMR Decisions
Appendix 12B
Comparison of NDRB and ADRB Rating Policies

* Note that the ADRB SOP referred to in §§ B & C of
this appendix has been withdrawn.

Appendix 12C

Miscellaneous Regulations

* Note that the ADRB SOP referred to in § A of this
appendix has been withdrawn.

52Machado v. Commahding Officer, Plattsburgh Air Force
Base, 860 F.2d 542 (2d Cir. 1988).
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CHAPTER 13
Alcohol Abuse

A. Overview

There have been rriany changes in the regulations concerning alcohol abuse. The trend toward
treating it as improper conduct and as an illness, instead of as acceptable adult behavior, has continued.

B. Chapter Supplement

The services have issued new regulations governing alcohol and drug abuse, implementing DoD
guidance. DoD DIR 1010.2, 32 C.F.R. § 41 App. A; 32 C.F.R. § 62a. The Air Force regulation is
AFR 30-2, the Army regulation is AR 600-85, and the Navy regulation is OPNAVINST 5350.4A.

The Marine Corps Alcohol Abuse Administration and Management Program (AAAMP) is ex-
emplary of these regulations.! The Marine Corps regulation emphasizes preventive education and deem-
phasises the glamor stereotypically associated with the use of alcohol. Alcohol abuse education is pro-
vided to Marines ‘‘within 60 days after arrival at each new permanent duty station and at command
discretion thereafter.’’2 The focus of the educational program is to provide ‘‘individuals with the re-
quisite knowledge to make a responsible decision concerning alcohol use.’’® Moreover, alcohol use is
to be ‘‘deemphasised to reduce the glamor often associated with [its] use and abuse.’’* The AAAMP
emphasizes early detection and definition of alcohol abuse. Rather than overlook the possible rela-
tionship between drinking and poor performance or misbehavior, commanders are instructed to ‘“use
all means available to identify’’ Marines who are abusing alcohol.’ In order to identify alcohol abusers,
the AAAMP directs commanders to review, among other items, duty officer/NCO logbooks, medical
incident reports, observations by commanders and supervisors of deteriorating performance or social
behavior problems, and civil incident complaint reports.® ,

The definitions of terms in the services’ regulations are important. They provide insight into how
the service is approaching alcoholics and abusers of alcohol by their characterization of the different
labels used in describing abusers. Often the definitions are critical in determining the treatment receiv-
ed by the servicemember. The Marine Corps regulation’ defines some of the key terms as described below:

a. Alcoholism. As used in this order, alcoholism is a disease which is characterized by
psychological and/or physiological dependence on alcohol.
b. Alcoholic. An individual who suffers from alcoholism, as defined above. |

e. Alcohol Abuse. Any irresponsible use of an alcoholic beverage which leads to misconduct,
unacceptable social behavior, or impairment of an individual’s performance of duty, physical or
mental health, financial responsibility, or personal relationships. Prolonged alcohol abuse may
lead to alcoholism.

f. Problem Drinker. A person who may or may not be an alcoholic, but who has a history
of repeated incidents of alcohol abuse.

The categorization determines whether the servicemember will receive medical treatment, rehabilita-
tion, or counseling:®

2. Evaluation for Dependence. All alcohol related incidents shall be scrutinized by the com- |
mander (or designated representative) for determination as to appropriate action. Should an evalua- ;
tion for alcohol dependency be directed, the individual will be scheduled for a medical evaluation !
and an interview with a trained drug and alcohol counselor. Based upon the evaluation, and the ’
opinions of the counselor, the medical officer will provide the individual’s command with a deter-
mination of dependency. In cases determined to be an isolated or minor alcohol abuse incident,
the commander may waiver the requirement for a medical evaluation and counseling interview.
The individual should still be counseled, however, regarding the intemperate use of alcohol.

‘MCO 5370.6A, Enclosure (3). 5]d. Enclosure (2) 11 1,2,4.

2]d. Enclosure (3) { 3.a. 8ld. | 1.

. §3. : TMCO 5370.6A, Enclosure (1) { 1.

‘Id. § 4. 8See MCO 5370.6A, Enclosure (2) 14 2-3.
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3. Referral of Alcohol Abusers and Alcoholics : {

a. Alcoholics. An individual identified as being alcoholic shall be referred for formal
treatment by assignment to an Alcohol Rehabilitation Service (ARS) located at a nearby naval
hospital, or by requesting disposition instructions from the Commandant of the Marine Corps
(CMC).

b. Alcohol Abusers. Alcohol abusers who have shown a developing pattern of abuse
incidents but who have been determined not to be alcoholic shall be assigned to an appropriate
program of rehabilitation.

The Marine Corps program directs that Marines who are identified as alcoholics or as alcohol
abusers be referred to an appropriate treatment or rehabilitation program.® Failure to participate in
or complete such a program constitutes a basis for an administrative discharge.’® The discharge may ;
be characterized as honorable or general, ‘‘as warranted by the [service] member’s military record.’’!!
In no case, however, is alcohol abuse or failure to complete a treatment or rehabilitation program
a basis for a court-martial discharge.

This regulation and similar provisions for the other services represent a powerful basis for cur-
rent standards arguments for those who had alcohol related problems'? in the service. For those who
are discharged after the effective date of the regulations, failure to follow many of these regulatory
provisions (such as rehabilitation requirements) will constitute prejudicial error in the discharge pro-
cess. Such an error can be the basis for finding of an impropriety requiring a discharge upgrade. At
the least, a violation of the important principles contained in these regulations is inequitable and pro-
vides an equitable basis for upgrade.

C. Section Supplement

personal relationships; or the failure through inability or
refusal to participate in, cooperate in, or successfully com-
plete an alcohol abuse treatment and rehabilitation pro-
gram.’’" :

d. P.13/2R, n.8:

The DRBs have been more reluctant to accept these
arguments in recent years. This is partially because many
current applicants have presumably already had the benefit
of the more enlightened approach now taken by DoD toward
alcohol problems. Another factor is the general deference
now extended by DRBs to the command decisions made at
discharge.

13.1 Introduction

13.1.1 Magnitude of the Problem
13.1.2 DOD Policy on Alcoholism Until 1972
13.1.3 Current Policy

a. P.13/2L:

See also Chapter Supplement above.

b. P.13/2L, { 4:

Under the Laird Memorandum, it has become difficult
for the military to discharge an individual whose record,

despite severe alcoholism, shows adequate performance and
who refuses rehabilitation. This has been identified in the
Navy as a particular problem amongst officers because of
the reluctance to damage a fellow officer’s record for con-
duct related to alcoholism. Without bad performance or con-
duct ratings, or disciplinary actions, there is no way to com-
pel treatment, and the service is left with an unreliable of-
*ficer. Medical retirement for alcoholism is not available.!?

c. P.13/2R, 1 1

The authorization for discharges for alcohol abuse can,
however, extend to “‘irresponsible use of an alcoholic
beverage which leads to misconduct, unacceptable social
behavior or impairment of an individual’s performance of
duty, physical or mental health, financial responsibility or

*MCO 5370.6A, Enclosure (2) { 3. Note that Commanders can usual-
ly waive this requirement if they see no potential for further ser-
vice. See, e.g., AR 600-85, 102, { 3DS8c.

"YMARCORSEPMAN 6016.1.¢.
"MARCORSEPMAN 6002.2.f.
2See Chapter 21 and Supp. § 13.2.1 below.
1BOTRDS6, Enclosure (3). '

e. P.13/2R, 1 2:

Current regulations provide for either an Honorable
or General Discharge for those who fail in an alcohol
rehabilitation program.'®* The DoD regulation allows
discharge for this reason where a servicemember referred to
a rehabilitation program fails ‘‘through inability or refusal
to participate in, cooperate in, or successfully complete . . .”’
the program and ‘‘(1) there is a lack of potential for con-
tinued military service; or (2) long-term rehabilitation is
determined necessary and the member is transferred to a
civilian medical facility for rehabilitation.”” An un-
characterized ‘“Entry Level Separation’’ is required if the
servicemember is in ‘‘Entry Level Status.”’'¢ A discharge for
alcohol rehabilitation failure is no longer for ‘‘Unsuitabili-
ty.”” The ‘‘Unsuitability’’ reason for discharge has been
eliminated. ‘‘Alcohol or Other Drug Abuse Rehabilitation
Failure’’ is now a separate basis for discharge.!”

14See BUPERSNOTE 1910, 3420184, § 1.a, Mar. 24, 1981 (Pro-

cedures Unsuitability Discharges).

1532 C.F.R. Part 41, App. A, 1.J; AR 635-200, { 9-4.
19Generally the first 180 days of service. 32 C.F.R. § 41.6(i).
732 C.F.R. Part 41, App. A, 1.J; AR 635-200, Ch. 9.
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The Army regulation, AR 635-200, §9-1, note 1, states
that “‘offenses of alcohol . . . abuse may properly be the
basis for discharge proceedings under Chapter 14.”’ Chapter
14 of AR 635-200 provides for discharge for Misconduct.
An Under Other Than Honorable Conditions discharge is
presumed, a General Discharge is authorized if merited, but
an Honorable Discharge can only be awarded under excep-
tional circumstances.'® Thus, a discharge for alcohol abuse
under this provision would be a large step away from treating
alcohol abuse as a medical condition. Note, however, that
Chapter 14 does not mention alcohol abuse specifically. Also,
the requirements for a Misconduct discharge must still be
met for a Misconduct discharge to be issued.'

Presumably, alcohol abuse can also be a basis for
discharge for ‘‘Unsatisfactory Performance.”’® Both
Honorable and General discharges are authorized for ‘‘Un-
satisfactory Performance.’’?

13.2 Preparation of Cases -

13.2.1 Discharges Officially for Alcohol Abuse
13.2.1.1 Case Theory
a. P.13/2R, n.12:
Current cite is 32 C.F.R. § 70.9(c)(1).
b. P.13/2R, { 5:

There are now provisions for the waiver of rehabilita-
tion requirements,?? but it is expected that servicemembers
be offered rehabilitation for alcohol abuse under most cir-
cumstances.?

13.2.1.2 Sample Contentions
e P.13/3R:

These contentions should be refined to include reference
to the DoD regulations at 32 C.F.R. Part 62 and, if possi-
ble, appropriate service regulations.

13.2.1.2.1 Contention A (for All Post-March 1, 1972
General Discharges for Unsuitability Due to
Alcohol Abuse)

13.2.1.2.2 Contention B (for All Pre-April 14, 1959
Undesirable Discharges Officially Specifying
Alcoholism and All April 14, 1959 to March
1, 1972 General Discharges for Unsuitabili-
ty Due to Alcohol Abuse)

13.2.1.2.3 Contention C (for Al Pre-April 14, 1959
Undesirable Discharges for Unfitness Due to
Chronic Alcoholism)

13.2.2 Discharges Not Officially For Alcohol Abuse
13.2.2.1 Case Theory
a. P.13/4L, { 1.

The Secretary of the Navy took a very hard line in some
of these cases in the early 1980s. In one case, the BCNR had
recommended upgrading a BCD to a GD because alcohol
abuse should have been recognized and rehabilitation of-

BAR 635-200, §{ 14-3.

1%See Supp. Chapter 17.

AR 635-200, Ch. 13; Supp. § 16.17.
“MAR 635-200, 1 13-11.

28ee, e.g., AR 600-85, 102, { 3-8c.
22See Chapter Supplement above.

fered. If rehabilitation had failed, the servicemember would
have received an Unsuitability Discharge. The Board also
found the offenses to be minor (four nonjudicial
punishments, two summary courts-martial, and two special
courts-martial). The Secretary, however, overruled the
Board, finding that—

[gliven the nature of his offenses, it is improbable that
any alcohol abuse problem would have been recogniz-
ed by authorities in order that he could have been plac-
ed in a rehabilitation program. Even if an alcohol pro-
blem had been recognized, no responsible official
would have recommended him for rehabilitation
because of his poor potential for useful service. Even
if many of his offenses were to be considered relatively
minor, the number of offenses committed by Peti-
tioner and the frequency of occurrence causes the bad
conduct discharge to be an appropriate sentence in his
case.

The Secretary in this decision is, in effect, relieving the
servicemember’s Commander from attempting to identify
alcohol abusers where there are no offenses obviously at-
tributable to alcohol abuse (such as drunk driving). Also,
the Secretary is clearly not treating alcoholism as the treatable
disease it is, concluding instead that an alcohol abuser who
has committed several disciplinary infractions is not an ap-
propriate candidate for rehabilitation.

Under the current discharge philosophy of the services,
the emphasis in these cases should be on the Command’s
responsibilities under current regulations to identify alcohol
abusers, the evidence that an in-service condition existed,
and the connection between the alcohol abuse and the
offenses.

b. P.13/4L, 1 1:

Current standards do not now mandate an Honorable
Discharge.?

¢. P.13/4L, n.21, { 2:

‘“See’’ reference should be to § 9.3.3.
13.2.2.2 In-Service Evidence

a. P.13/4L, n.22:
See, e.g., AD 78-03824; FD 79-01523.

b. P.13/4L, n.25:
See AD 78-03824; FD 79-01523.
¢. P.13/74L, { 5, add after last o:

Civilian convictions for offenses such as public drunken-
ness or driving while intoxicated are also sometimes found
in the veteran’s military record.®

13.2.2.3 Post-service Evidence
13.2.2.4 Pre-service Evidence
13.2.2.5 Sample Contentions

13.2.2.5.1 Contention D (for Presenting Evidence of
Alcohol Abuse)

13.2.2.5.2 Contention E (Retroactive Application of
Current Standards, Post-March 1, 1972
Discharges)

2Djscussed in Supp. § 13.1.3.

%See AD 78-03824.
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13.2.2.5.3 Contention F (Retroactive Application of
Current Standards, April 14, 1959 to March
1, 1972 Discharges)

13.2.2.5.4 Contention G (Retroactive Application of
Current Standards, Pre-April 14, 1959
Discharges)

13.3 Extent of Relief
13.3.1 Honorable or General Discharge

a. P.13/5L, {1 of Section:
Now the Army as well.?

b. P.13/5L, n.43a;

See AC 79-06564 (UD upgraded; servicemember had
a history of emotional instability, became excessively drunk
and discharged a gun in very close quarters injuring two per-
sons. Although the servicemember was angry and intended
to discharge the gun, the Board recognized that the drink-
ing caused the offense); FD 79-00560; FD 79-01460; FD
81-00067; FC 81-02415; FD 79-00099; FD 79-00120; FD
78-00490.

¢. P.13/5L, § 2:

Note that for all of the boards now, alcohol induced
conduct may be treated as less serious, but will still often
be considered a negative factor for the applicant.

d. P.13/5L, n.44:

See ,e.g., FD 79-00589; FC 81-02415; FD 79-01460; FD
79-00560; FD 79-00099; FD 81-00067; FD 81-00120; FD
80-01822.

e. P.13/5R, 1 1:

With the Army and Air Force now requiring Honorable
Discharges at ETS, it is unclear what standard the boards
follow when determining whether to upgrade to a General
or Honorable Discharge. Clearly the boards reserve the right,
and frequently exercise the right, to only upgrade to a
General Discharge Under Honorable Conditions. The criteria
followed appear to be the general DoD criteria for charact-
erization decisions.?’

13.3.2 Sample Contention H (Applicable to All Alcohol
Abuse Cases)

13.3.3 Reason Changed to Unsuitability
e P.13/6L, § 1:

(1) Unsuitability is no longer a reason for discharge.
Under most circumstances, the servicemember should ask
that the reason be changed to ‘‘Secretarial Authority,’’2
‘““Convenience of the Government’’?® or, if warranted,
““‘Alcohol Abuse Rehabilitation Failure.’’*®

(2) On the current versions of the forms, the appropriate
boxes to make the request for change in reason for discharge
are, at the BCMRs, Box 8 on the DD Form 149 and, at the
DRBs, Box 3c on the DD Form 293.

28See Supp. § 13.1.3.

278ee 32 C.F.R. Part 41, App.A, Part 2, § C, {2.b. See also Supp.
§§ 9.3.2.2 and 13.3.4.

28See 32 C.F.R. Part 41, App.A, Part 1, § O.
2See 32 C.F.R. Part 41, App.A, Part 1, § C.
%See 32 C.F.R. Part 41, App.A, Part 1, § J.

13.3.4 Aggravating Factors
13.3.5 Problem at Correction Boards
a. P.13/6R, { 3:

See discussion at Supp. § 13.3.3 on Unsuitability as a
reason for discharge.

b. P.13/6R, 1 4:

With the general decline of the discharge upgrade rate
at DRBs relative to BCMRs—expending exceptional energy
and time at the DRB, as suggested in MDU, is no longer
warranted in most cases. Research of recent DRB and BCMR
cases can provide some insight into the best approach under
the facts of a particular case.

Appendix 13A

Regulations
1. Army

July 20, 1984 to present: AR 635-200
Alcohol Rehabilitation Failure, Unsatisfactory Performance,
Convenience of the Government, Misconduct. UD, GD, or
HD.

2. Navy
3. Marine Corps
4. Air Force

Appendix 13B

Research Key
Appendix 13C

DRB/BCMR Decisions
A. Case Lists

Section 13.2.1: Discharges Officially for Alcohol Abuse
Section 13.2.2.2: In-service Evidence
AD 81-06907; AD 81-01440.
Section 13.2.2.3: Post-service Evidence
AD 81-06907.
Section 13.2.2.4: Pre-service Evidence
Section 13.3: Extent of Relief

B. Digests of Cases Relied Upon

1. Army

AD 81-01440 (Military commander and others’
statements in military records show that acts of indiscipline
all related to alcohol abuse); AC 79-06564 (UD upgraded;
servicemember had a history of emotional instability,
became excessively drunk and discharged a gun in very close
quarters injuring two persons. Although the servicemember
was angry and intended to discharge the gun, the Board
recognized that the drinking caused the offense).

2, Navy

ND 81-03537 (1954 UD for unfitness/repeated military
offenses to GD; applicant’s testimony that disciplinary pro-
blems related to alcohol problem accepted by Board. Cur-
rent standards that provide for early identification and
rehabilitation of alcoholics applied).

3. Marine Corps

4. Air Force

e Some additional Air Force Board cases with broad
applicability:

FD 84-00842 (1976 UD for GOS upgraded to GD;
four AWOLS, 44 days lost time, civilian charges for
DWI and reckless driving; DRB found misconduct to

13S/4
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be alcohol-related, applicant had never been offered
alcohol rehabilitation).

FD 83-00258 (1982 UD for misconduct, frequent in-
volvement, upgraded to GD; four Art. 15s for FTR,
assaulting a citizen, and drunk and disorderly, one
SCM for passing bad checks; applicant refused to
complete alcoholism rehabilitation program; DRB
considered good post-service conduct, sincere attempts
at rehabilitation, and excellent duty performance—
considered misconduct alcohol related and an “‘aber-
ration’’ from applicant’s normal behavior).

FD 82-00391 (1952 UD for unfitness upgraded to
GD; one SCM for drunk and disorderly, 15 days lost
time, facts leading up to discharge unknown;
alcoholism considered ‘‘mitigating factor’’ in appli-
cant’s misconduct, DRB also considered three prior
honorable discharges).

FD 82-00124 (1943 Blue Discharge (habits and traits)

13S/5

upgraded to HD under current standards; 3 SCMs for
disobeying order and AWOLS, promoted or demoted
22 times, 88 days lost time, DRB found indiscipline
all directly related to alcohol abuse).

FD 80-01717 (UD to HD; current standards, of-
fenses alcohol related).

FD 80-01153 (1959 UD for unfitness upgraded to
GD under current standards; two Art 15s for AWOL
and operating POV without valid operator’s permit,
two SCMs for AWOL and incapacitated due to in-
toxication; applicant had 13 years prior service with
four honorable discharges).

FD 79-01243 (1948 UD (resignation) upgraded to
HD under current standards; applicant had been
diagnosed as chronic alcoholic but induced to separate
for minor offenses of behavior connected with
alcoholism).




CHAPTER 14
Homosexuality

A. Overview

The area of homosexuality in the military has not fundamentally changed since MDU. The AIDS
epidemic, discussed in the Chapter Supplement below, has had its impact. The military has followed
its traditional pattern with homosexuals in dealing with AIDS. It was first treated as a conduct pro-
blem but DOD moved toward treating it with more sympathy (with some pushing by Congress along
the way). The issues in this area are, however, far from resolved.

There have also been some court cases and changes in regulations. The changes in regulation have
not been very significant. Some of the court cases discussed have, however, weakened arguments for
upgrades based on the lack of impact on service. Presumptions of a report of homosexuality and the
adverse impact on service have been held valid. Other court cases have been more favorable to homosexual
servicemembers.

B. Chapter Supplement

(1) The military’s handling of the AIDS epidemic has been very controversial. Beginning in the
fall of 1985, all recruits have been tested for the presence of HTLV-III antibodies. DoD policy is that
individuals who test positive for the AIDS antibodies are rejected from service before induction. The
Navy extended this policy to require the discharge of seamen who had been in the Navy less than six
months prior to the discovery of the illness. This Navy policy has been challenged in a lawsuit. Par-
ticularly controversial was the Navy’s first policy of issuing General, Under Honorable Conditions,
Discharges to the servicemembers who were found to have AIDS. After the lawsuit was filed, the Navy
changed its policy to provide Honorable Discharges with no mention of AIDS on the discharge
documents. Veterans who received General Discharges under the earlier policy should be successful
in seeking upgrades.

Another issue relating to AIDS is whether admissions of homosexual conduct to medical person-
nel during the course of diagnosis can be used as a basis for discharge. DoD policy was to allow such
statements to be used as the basis for a Convenience of the Government discharge, but not a homosex-
uality discharge. This policy has been criticized for forcing those who are found to be carrying AIDS
antibodies, and who want to continue their military career, to make difficult decisions about candor
with their doctors. The decisions are particularly difficult where the servicemember tests positive for
the antibodies but is not yet showing any symptoms of the disease. In § 705 of the National Defense
Authorization Act of 1987, Congress amended 10 U.S.C. § 55 to prohibit any information procured
during ‘‘questioning of a serum-positive member of the Armed Forces for purposes of medical treat-
ment or counseling or for epidemiological or statistical purposes’’ to be used for adverse personnel
actions. Prohibited use includes an involuntary discharge for other than medical reasons. Veterans
discharged based on information disclosed in violation of this act should argue that their discharge
was improper. Veterans discharged before this act became law, but under circumstances which would
currently violate its provisions, should make a current standards argument.’

For further information on AIDS issues, contact:

National Military Project on AIDS

Military Law Task Force

1168 Union Street, Suite 201

San Diego, CA 92101

619-233-1701

(2) A useful general resource regarding homosexuals in the military is Lesbian and Gay Draf?t,
Military and Veteran Issues, available from the Midwest Committee for Military Counseling, 421 South
Wabash, Chicago IL 60605.

C. Section Supplement

iSee Chapter 21.
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14.1 Introduction

a. P.14/1L, 9 1, sentence 2:

The Circuit Court of Appeals for the District of Col-
umbia has stepped back from this position. In Gay Veterans
Association, Inc. v. Secretary of Defense, 850 F.2d 764 (D.C.
Cir. 1988), the court held that homosexual conduct can be
broadly presumed to be a ‘‘negative aspect’’ in a ser-
vicemember’s record which may support issuance of a less
than Honorable Discharge, including a UD. In Doe v.
Secretary of the Air Force, 563 F. Supp. 4 (D.D.C. 1982),
aff’d without opinion, 701 F.2d 221 (D.C. Cir. 1983), an
Air Force major had been issued a less than Honorable
Discharge based on a finding that he had engaged in
homosexual activity with the fifteen-year-old son of another
Air Force officer. The District Court upgraded the discharge
to a GD, holding that the military must make a showing that
homosexual conduct is service-related in order for the ser-
vicemember to be discharged UOTHC. The court found that
a GD rather than an HD was warranted because the regula-
tion at issue presumed homosexual activity on the part of
an officer would have an impact on the overall effectiveness
of the military. There is no such regulatory presumption for
enlisted men in the Air Force.2

b. P.14/1, n.2:

Material cited is now at 32 C.F.R. Part 41, App.A, Part 1,
§ H.

c. P.14/1R, n.4:

(1) The Army did not appeal this decision. It did,
however, amend its regulations to eliminate ‘‘homosexual
tendencies’’ as a basis for discharge. The failing of that
regulation in the eyes of the Ben-Shalom decision of 1980
was that the mere statement by a servicemember that they
were 2 homosexual, or associated with homosexuals, pro-
vided grounds for discharge. This was held to violate the
First Amendment right of free speech and association. The
amended regulations are described in MDU § 14.3.
Homosexual servicemembers who do not engage in homosex-
ual acts are still discharged based only on their statements,
but there is an added element of desiring to engage in
homosexual acts.

The plaintiff in the Ben-Shalom case was reinstated
through her litigation. Because of delays in getting the Ar-
my to abide by the court’s ruling, her enlistment did not ex-
pire until 1988. She applied for reenlistment at that time.
The Army denied her application based on regulations which
bar reenlistment to one who ‘‘desires bodily contact between
persons of the same sex, . . . with the intent of obtaining
or giving sexual gratification.’’? Ben-Shalom again sought

‘relief from the courts.

. In Ben-Shalom v. Marsh, 881 F.2d 454 (7th Cir. 1989),
the court held that the new standard was constitutional and
upheld the Army’s refusal to reenlist. The court found no
First Amendment violation, holding that there was little, if
any, restriction on speech:

2For more discussion of these cases see Supp. § 12.4.2.d. See aiso
Matlovich v. Secretary of the Air Force, 591 F.2d 852 (D.C. Cir.
1978), and Secora v. Fox, No. C-3-83-799 (S.D. Ohio Dec. 1, 1989)
(remand to AFBCMR for failure to give reasoned explanation why
veteran not retained under “‘unusual circumstances’ exception in
old regulation.)

SAR 140-111, Table 4-2, Rule E. These are similar to the grounds
for discharge for homosexuals who do not engage in homosexual
acts.

Ben-Shalom is free under the regulation to say
anything she pleases about homosexuality and about
the Army’s policy toward homosexuality. She is free
to advocate that the